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IN THE UNITED 8T ATES 
DISTRlCT COURT FOR THE 

NORTHERN DISTRlCT OF ILLINOIS 

WILLIAM PORTIS, JESSIE PORTIS, 
RUSSELL PEAL and TAMMY PEAL, 
On Behalf of Themselves And All 
Others Similarly Situated, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 

vs. CAUSE NO. ----.J ..... UD"""'G~E lH""E"'""'INENWEBER 
CLASS ACTION 

G.E. MORTGAGE INSURANCE 
CORPORATION, 

Defendant. 

CLASS ACTION COMPLAINT 

Plaintiffs sue Defendant and allege: 

1. This is a class action brought pursuant to Rule 23, Fed~ral Rilles of Civil Procedure. 

2. Plaintiffs, William Portis and Jessie Portis, are residents of Berkeley, Illinois. 

3. Plaintiffs, Russell Peal and Tammy Peal, are residents of Champaign, Illinois. 

4. Defendant, G .E. Mortgage Insurance Corporation ("0. E. Mortage"). is headquartered 

in Raleigh. North Carolina, and it conducts business i.n Illinois, North Carolina and throughout the 

United States. 

5. Defendant under\Vlites and issues private mortgage insurance policies involving 

consumers in connection with residential mortgage loans. 

6. Private mortgage insurance is generally required of a com;umer when the consumer 

borrows more"than 80% of the value ofa home. The consumer pays the insurance premiums for the 



.. 

mortgage insurance, and the premiums are set by the mortgage insurer based in whole or in part on 

the infbnnation about the consumer contained in a consumer report. 

7, This court has jurisdiction to consider claims brought pursuant to the Fair Credit 

Reporting Act, including class actions to enforce its provisions. 15 U.S.C. § 1681p. 

THE FAIR CREDIT REPORTING ACT 

8. The Fair Credit Reporting Act ("FCRA"), 15 U.S.C. §§ 1681 - 1681 t. is a federal 

statute first enacted in 1971. The FCRA is a consumer protection statute that regulates the activities 

of credit reporting agencies and users of credit reports, and provides certain rights to consumers 

affected by use of their credit reports. As a consumer protection statute, the provisioDs of the FCRA 

are to be interpreted in such a way as to benefit the consumer, not the mortgage insurance industry. 

9. In 1996, the FCRA was amended to expand the rights of conSlUners who are adversely 

affected by use oftheir conswner report information. Congress is currently contemplating providing 

even more protection to the consumer than was afforded in the expansive 1996 amendments. 

10. The tenn "consumer report" means any written, oral, or other communication ot' any 

il?formation by a consumer reporting agency bearing on a consumer's credit worthiness, credit 

standing, credit capacity, character, general reputation, personal characteristics, or mode of living, 

which is used or expected to be used or collected in whole or in part for the purpose of serving as 

a factor in the undt!nvriting of insurance involving the consumer. Consumer reports include credit 

reports and credit scores obtained from credit reports. 15 U.S.C. § 1681a(d). 

11. The FCRA provides that if the user of a consumer report takes any adverse action 

with respect to a consumer based in whole or in part upon any infonnation contained in the conswner 

report, the user of the report must provided notice to the conswner of the adverse action, together 
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with the identity of the consumer agency providing the consumer report and other specific 

information. 15 U.S.C. § 1681m. 

12. In a report, dated July 31, 2003, the General Accounting Office (G.A. 0.) of Congress 

stated that the accuracy of this nation's credit reporting system is vital to the proper functioning of 

qur economy, and that consmners' access to their credit reports and credit scores is the single greatest 

factor in improving the accuracy of the credit reporting system. 

13. The FCRA adverse action notice provisions are meant to provide a warning to 

consumers that their consumer reports have been used udversely to their interests. 

14. The July 31, 2003, G.A.O. Report noted that 84% of the disclosures of credit reports 

to consumers occurred following receipt by the consumer of an adverse action notice, underscoring 

the importance of adverse action notices in improving the accuracy of credit reporls nationwide. 

\Vhere adverse action notice is not provided, the consumer is len without this important legislative 

protection from errors in such reports. 

15. IllfoTIllation contained in consumer reports changes constantly, making it vital to 

proper operation of the FCRA that contempot:'aneous notice be given of adverse action. By not 

providing contemporaneous notice to the consumer, the user of the report makes it difficult, if not 

impossible, to uetenlline at a later date what potentiully erroneous infonnation might have been 

contained in the consumer report. 

16. The FCRA provides for civil remedies to consumers for violations of the Act, 

including actual damages, statutory damages, punitive damages, costs and attorneys fees. 15 U.S.C. 

§ 1681n. 
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INDIVIDUAL FACTUAL ALLEGATIONS OF 
WILLIAM PORTIS AND JESSIE PORTIS 

17. William Portis resides in Berkeley, Illinois. He is the husband of Jessie Portis. 

18. jessie Portis resides in Berkeley, Illinois. She is the wife of William Portis. 

19. Plaintiffs purchased their home on May 5, 2003 and financed 97% of the value of the 

new home they planned to purchase. 

20. Based in whole or in part upon the information contained in Plaintiffs' consumer 

reports, Defendant set the mortgage insurance premium for Plaintiffs' mortgage at $574.08 per 

month, Which premium was not the lowest premium available from said Defendant. 

21. Plaintiffs were required to pay the mortgage insurance premium for the mortgage 

insurance policy. 

22. Plaintiffs asked why the mortgage insurance premium was set so high and were told 

that the high insurance premiums were based, in part, on their credit histories. Plaintiffs were given 

no information regarding this adverse action, including the name, address and telephone number of 

the consumer reporting agency from which the consumer report was obtained, and their rights under 

the Fair Credit Reportjng Act to obtain a copy, dispute any entries therein, and correct mistakes in 

their reports. 

23. Defendant's regular business practice is to use consumer reports to underwrite 

consumers' mortgage insurance premiums. These procedures are unifonnly engaged in by the 

electronic lmdenvriting systems ofthe Defendant, rather than through individual decisions by human 

unden\'Titers. 

24. These unifom1 electronic underwriting procedures are used by the Defendant 
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throughout the United States. Further, Defendant knows and intends that the consumer will pay the 

full amount of the premiums for the mortgage insurance. 

25. By taking adverse action against Plaintiffs in charging them a higher premium for 

private mortgage insurance, based in whole or in part upon infonnation in consumer reports, 

Defendant herein was a user of consumer reports and took adverse action against Plaintiffs in 

connection with the underwriting of insurance involving Plaintiffs. 

26. Defendant failed to provide Plaintiffs with any notification -- oral, written or 

electronic -- advising Plaintiffs of the adverse action, the identity ofthe consumer reporting agency 

that generated the consumer report, or their right to obtain a free copy of their consunler reports. 

27. Defendant does not as a matter of practice and procedure provide any notice to 

consumers and recipients of private mortgage insurance that the infonnation obtained from a 

consumer report hu.~ been used in detcnnining the premiums charged by the Defendant for private 

mortgage insurance and paid by the consumer, nor are such consumers told the identity of the 

furnisher of the conswner report, nor any of their rights under the FCRA as required by law. 

28. As the user of the credit report in connection with underwriting insurance premiums 

involving the consumer, the Defendant has the obligation under the FCRA to ensure that Plaintiffs 

receive actual adverse action notice. Defendant failed to do so, and failed to make arrangements for 

anyone else to provide such notice. 

INDIVIDUAL FACTUAL ALLEGATIONS OF 
RUSSELL PEAL AND TAMMY PEAL 

29. Russell Peal resides in Champaign, illinois. He is the husband of Tanuny PeaL 

30. Tammy Peal resides in Champaign, Illinois. She is the wife of Russell Peal. 
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31. Plaintiffs purchased their home in Champaign on January 17, 2003 and financed 

100% of the value of the new home, 

32. Based in whole or in part upon the infonnation contained in Plaintiffs' conswner 

reports, Defendant set the mortgage insurance premium for Plaintiffs' mortgage at $360.00 per 

month, which premium was not the lowest premium available from said Defendant. 

33. Plaintiffs were required to pay the mortgage insurance premiulll for the mortgage 

insurance policy. 

34. Plaintiffs were surprised by the inflated insurance premium and asked for 

information about why the insurance premium was set so high. Plaintiffs were told that the high 

insurance premiums were based in part on their credit histories. Otherwise, Plaintiffs were given 

no infonnation regarding this adverse action, including the name, address and telephone number 

of the consumer reporting agency from which the consumer report was obtained, and their rights 

under the Fair Credit RepOlting Act to obtain a copy, dispute any entries therein, and COlTect 

mistakes in their reports. 

35. Defendant's regular business practice is to use consumer reports to underwrite 

consumers' mortgage insurance premiums. These procedures are uniformly engaged in by the 

electronic underwriting systems of the Defendant, rather than through individual decisions by 

human underwriters. 

36. These uniform electronic underwriting procedures are used by the Defendant 

throughout the United States. Further, Defendant knows and intends that the consmner will pay 

the fUll amount of the premiums for the mortgage insurance. 

37. By taking adverse action against Plaintiffs in charging them a higher premium for 
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private mortgage insurance based in whole or in part upon infonnation in consumer reports, 

Defendant herein was a user of consumer reports and took adverse action against Plaintiffs in 

connection with the underwriting of insurance involving Plaintiffs. 

38. Defendant failed to provide Plaintiffs with any notitication -- oral, Mitten or 

electronic -- advising Plaintiffs of the adverse action, the identity of the consumer reporting 

agency that generated the consumer report, or their right to obtain a free copy of their consumer 

reports. 

39. Defendant does not as a matter of practice and procedure provide any notice to 

consumers and recipients of private mortgage insurance that the information obtained from a 

consumer report has been used in determining the premiums charged by the Defendant tor 

private mortgage insurance and paid by the consumer, nor are such consumers told the identity of 

the furnisher of the consumer report, nor any of their rights lUlder the FCRA as required by law. 

40. As the user of the credit report in connection with lUlden\'riting insurance 

premiums involving the consumer, the Defendant has the obligation under the FCRA to ensure 

that Plaintiffs receive actual adverse action notice. Defendant failed to do so, and failed to make 

arrangements tor anyone else to provide such notice. 

CLASS REPRESENT A TION ALLEGATIONS 

41. Plaintiffs seek to represent a class of victims against Defendant as follows: 

All consumers throughout the United States for whom the Defendant made 
underwriting decisions tor private mortgage insurance, based in whole or in part upon 
information contained in a consumer report on the consumer, where the consumer 
was required to pay for such private mortgage insurance policy from the Defendant 
at more than the lowest available rate offered by the Defendant. 
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Rule 23 Allegations 

42. Pursuant to Rule 23, tIus action may be maintained as a class action because all 

procedural elements are satisfied, as set forth below: 

1. Numerosity 

43. Defendant is a provider of residential mortgage insuran.ce throughout the United 

States. The number of consumers nationwide with respect to whom the Defendant took an adverse 

action under the FCRA and failed to provide the infonnation and notices required under the FCRA 

is in excess of several thousands. The exact number and identity of Class members is unknown to 

PlaintitIs~ but can be determined from the records of the Defendant. 

44. The Class is so numerous that it would be impractical to join all of the members of 

the Class within the meaning of Rule 23(a)(l). 

2. Commonality 

45. On behalfofthe Class, the representative Plaintiffs bring claims which raise questions 

of law and fact common to all members of the Cla..<;s, as contemplated by Rule 23(a)(2). Common 

issues include: 

(a) Whether the Defendant violated the FCRA when it took adverse actions 
against consumers based in whole or in part on infonnation contained in consumer 
reports, failed to properly advise the consumers that adverse actions had been taken 
against them) and failed to properly provide the consumers with the infolTIlation and 
notices required under the FCRA; 

(b) Whether the Defendant violated the FCRA, when it took adverse actions 
against consumers based in whole or in part on infonnation contained in consumer 
reports without providing the notices required under the FCRA; 

(c) Whether the Defendant is a user of consumer reports when they underwrite 
insurance and charge premiums paid by consumers based upon infonnation obtained 
about conSllluers from consumer reports; 
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(d) Whether the actions of the Defendant in failing or refusing to provide 
adequate notice as required by the FCRA were yvillful; 

(e) Whether the actions of the Defendant in failing or refusing to provide 
adequate notice as required by the FCRA were done in reckless disregard of the 
consumers'rights; 

(f) Whether the actions of the Defendant in failing or ret using to provide 
adequate notice as required by the FCRA were done in conscious disregard of the 
consumers' rights; 

(g) Whether the actions of the Defendant in failing or refusing to provide 
adequate notice as required by the FCRA were negligent; and 

(h) Whether members of the Class are entitled to recover damages as a result of 
the Defendant's actions in violating the notice requirements of the FCRA. 

3. Typicality 

46. In accordance with the requirements of Rule 23(a)(3), the representative Plaintiffs ' 

claims are typical of the claims of all other members of the Class) and the representative Plaintiffs 

have no interests which are adverse or antagonistic to the interests of the Class. The representative 

Plaintiffs' claims are typical of the claims of the Class because all such claims arise from a series 

of identical business practices, or a corrunon course of conduct, involving the failure of the 

Defendant to notify consumers that adverse actions have been taken against them, and of their failure 

to provide other required infonnation to consumers, in violation oftlle FCRA. 

4. Adequacy 

47. In accordance with the requirement., of Rule 23(a)( 4), the representative Plaintiff" and 

their counsel will fairly and adequately represent and protect the interests of each member of the 

Class. The representative Plaintiffs and the Class share common interests, and the representative 

Plaintiffs are committed to the vigorous prosecution of this action and have retained competent 
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affecting only individual members of the Class. Individual reliance is not a requirement to establish 

liability under the FCRA. 

53. The questions of law common to the claims of each member of the Class, relating to 

the adequacy of any notice provided by the Defendant, or the complete lack of any notification by 

it, predominate over any questions of law affecting only individual members of the Class. 

COUNT ONE - WILLFUL VIOLATION OF FCRA 

54. Plaintiffs re-allege and incorporate herein the allegations of paragraphs 1 to 53. 

55. The Defendant has a corporate policy of using consumer reports in connection with 

the underwriting of insurance involving the eonswner. 

56. When the Defendant detemlines for itselfthat information contained in the consumer 

report of a consumer is derogatory for any reason, Defendant has instituted a corporate policy of 

charging a higher premium for private mortgage insurance premiums paid by the consumer. 

57. In setting the mortgage insurance premi ums Plaintiffs paid for insurance at more than . 

the lowest available rate Defendant offered, based in whole or in part upon the consumer report or 

credit score of Plaintiffs, the Defendant was a user of consumer reports tU1d took adverse action 

against Plaintiffs. 1be Detendant was obligated to provide a notice to Plaintiffs pursuant to 15 

U.S.C. § 1681m, and failed to do so in violation of the FCRA. 

58. Defendant has failed to institute reasonable procedures to ensure compliance with the 

requirements of the Fair Credit Reporting Act. 

59, In taking adverse action based in whole or in part upon infonnation contained in a 

consumer report, the Detemdant has willfully ignored the requirements ofthe FCRA, and has made 

a corporate decision to fail or refuse to provide adequate notice to such consumers of such adverse 



action. Instead, the Defendant has willfully chosen to attempt to place upon the consumer the burden 

of finding out whether adverse action has been taken, by whom, and the extent of their rights under 

the Fair Credit Reporting Act. 

60. The actions of the Defendant constitute willful noncompliance 'with the requirements 

ofthe FCRA. 15 U.S.C. § 1681n(a). 

61. Plaintiffs and Class members have suffered damages as a resul t of Defendant ' s willful 

violation of the FCRA, including actual damages or statutory damages and punitive damages, costs 

and their attorneys' fees herein. 

COUNT TWO ~ NEGLIGENT VIOLATION OF FCRA 

62. Plaintiffs re-allege and incorporate herein the allegations of paragraphs 1 to 53. 

63. In setting the mortgage insur-ance premiums for Plaintiffs at more than the lowest 

available rate Defendunt offered, based in whole or in part upon the consumer report or credit score 

of Plaintiffs, the Defendant was a user of consumer reports and took adverse action against Plaintiffs. 

The Defendant was obligated to provide a notice to Plaintiffs pursuant to 15 U.S.C. § 1681m, and 

failed to do so in violation of the FCRA. 

64. In failing to provide notice to consumers when they use a consumer report to charge 

higher premiums for private mortgage insurance, the Detendant has been negligent in failing to 

comply with the requirements imposed by the FCRA. 

65. Defendant has failed to institute reasonable procedures to ensure compliance with the 

requirements of the Fair Credit Reporting Act. 

66. . Defendant's actions constitute negligent noncompliance with the requirements of the 

FCRA. 15 U.S.C. § 16810. 
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67. Plaintiffs and Class members have suffered damages as a result of Defendant's 

negligent violation of the FCRA, including actual damages, costs and their attorneys' fees herein. 

PRAYER FOR RELlEF 

WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated, demands 

judgment against Defendant, as follows: 

(a) Certify this action as a class action and designate Plaintiffs as the representatives 

thereof; 

(b) Award Plaintiffs and members ofthe Class either (i) the actual damages sustained by 

such Plaintiffs or members of the Class as a result of the Defendant's willful failure to comply with 

the FCR.-'\., or (ii) damages within the Court's discretion of not more than $1,000 for each separate 

violation; 

c) Award Plaintiffs and members of the Class the actual damages sustained by them as 

a result of the Defendant's negligent failure to comply with the FCRA; 

(d) Award Plaintiffs reasonable attorneys' fees, prejudgment interest, and the costs and 

expenses incurred in this action, including experts' fees; and 

(e) Grant such other relief as may be appropriate under the circumstances. 
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Trial by Jury 

Plaintiffs demand trial by jury of all issues so triable in this action. 
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KOREIN TILLERY, LLC 

A~ A--t-------. 
George A. Zelcs # 3123138 
Three First National Plaza 
70 West Madison Street" Suite 660 
Chicago. IL 60602 
Telephone: (312) 641-9750 
Facsimile: (312) 641-9751 

John W. Hoffman # 6204298 
# 1 0 Executive Woods Court 
Belleville, Illinois 62226 
Telephone: (618) 277-1180 
Facsimile: (618) 277-9804 

JAMES, HOYER. NEWCOMER & 
SMILJANICH, P.A. 

Terry A. Smiljanich 
Kathleen Clark Knight 
4830 W. Kennedy Blvd., Suite 550 
Tampa, FL 33609 
Teh~phone: (813 )286-41 00 
Facsimile: (813)286-4174 

BEUSSEE, BROWNLEE, BOWDOIN. 
WOLTER, P.A. 
Douglas Bowdoin 
390 North Orange Ave., Suite 2500 
Orlando, FL 32801 
Telephone: (407) 926-7700 


