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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COQURT
CIVIL ACTION
NO. 85-251~E

COMMONWEALTH OF MASSACHUSETT
vs.

WINDSOR OF DRACUT, INC., JOHN N.
MARAGANIS and GEORGE J. SPANEAS

FINDINGS OF FACT, RULINGS OF 1AW AND
Q ro S ORG T
The Commenwealth of Massachusetts (‘Commonwealth’), through

the Office of the Massachusetts Attornev General, Drought this

consumer protection action pursuant To G.L. <. 23a, § &, against
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Wwindsor oI Dracut, Inc., Jchn N. Maraganis ("M

George J. Spaneas (‘Spaneas’).
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The Commonweal=zh has alleced in the First Cause cI AcTlon 1n
i7s Complaint Zhat the defendants committed unialr and deceptive

n

gractices in connecticn with the cperaticn of the Windsor Mi1ll

2estaurant (‘Restaurant’) in Dracut, Massachusetis, DY accepting

advance payments for wedding receptions and other functions
without disclosing to customers that the Restaurant was in danger

of peing sold at foreclecsure, and by then failing To maxe to
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Restaurant available for the functions or to make raiunds O

advance payments to the consumers after the rastaurant nad keen

closed, 21l in violation of G.L. c. 93A, §2. The Commonwealtnh
ive relief against the defendants and

has sought permanent injunct



restitution fcr the cgnsumers, tegether with civil penalties, lts
costs and reasonable attornevys IZees.

i C o3

The defendants Maraganis and Spaneas sach denied the

Ccmmonwealth's allega acticon was commenced,
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Spaneas declared bankruptcy and the Commonwealtih's claims agailnst

1997, Windsor of Dracut, =nC. was

This acticn was tried to the court, sitiing without a Jjury,
on May 21, 22, 23 and 27, 1997. The court heard testimony Irom
Twelve witnesses and raceived %hirty eight exhibits in evidence.
the sxhibits presented by the partiss, tTogether with the oral
arguments of counsel and post-trial submissions of counsel, the

our< makes the following findings of fact, rulings oI law, and

0

order for judgment in this action.
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1 The defendant, Windsor of Dracut, Inc. ('WODI") was
crzanizad as a Massachusetts corporation on or apout February 9,
1950. =Ixhipit 20. «WODI did business as the Windsor Mills

2estaurant (‘the Restaurant”) at 810 Merrimac Avenue 1in Dracus,

Massachusetts since at leas

ot

1360, and operated the Restaurant as

ot business.

)~

a resstaurant, function, lounge and parking
2. The defendant Maraganis is an individual who resides at

70 Morris Street in Dracut, Massachusetts. Maraganis 1s a one-

third owner, Director, Clerk and the registered agent of WwODI.
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Exhizit 21. He was also the general manager of the Restaurant
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nd supervised the day-to-day cperations of the Restaurant during

t
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Q.. <tlles material to this action. Maraganls Dbecame a parct-cwner
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s father, Nichoclas J. Maraganis, died
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and Clerk of WODI after h

=1 1892, Exhibits 23, 29 and 130.
. - ) . . . © - - 3 s -
3. The defendant Spaneas is an individual who resides at
1 3
32 Newhill Road; Methuen, Massachuset*®s. Spaneas 1s the part-

owner and was *he President, Treasurer and a Direct=or of WODI.

Exhibit 21. He is alsc the Trustee of the Span-Mara Realty Trust
(“the Trust'). Exhibit 22.

4. WODI maintained its conly office in the Restaurant and
perrcrmed its day-to-day operations at the Restaurant.

5. On December 30, 1985, Spaneas, as Trustee, astablished

the Trust. Exhibit 22. Spaneas, Spaneas' brother, Nicholas
Spaneas, and Maraganis' father, Nicholas Maraganis, were

beneficiaries of the Trust. Maraganis acquired a cne-thi
deneficial interest in the Trus- dpon the death of his father In

1992. EIxhibits 29 and 310. Also on December

on and 1n which the Restaurant was iccated, o the Trust.

Exhibit 23. WODI thereafter ranted from the Trust the land and
139 y [ s - 5 - -
Qulldlngs 1n and on which the ResTaurant wWas locatad, and WODI's

monthly rental payments were the Trust's only source of income.

el N 3

- On July 24, 1987, the Trust grantsd a mortgage in the
amount oI one million dollars to the Bank of New England, N.A.
wlth the statutory power of sale, consisting of the five parcels

land, including the land and buildings on and in which the
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Restaurant was located, and the machinery, Zixtures furniture and
eguizment at the Restaurant. Txhibix 24. The morTgage secured
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vayment <¢f a loan in the amcunt of one million dollars
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7. In 1987, Maraganis tecame the General Manager of the

»

Restaurant. He supervised zall aspects of the Restaurant's
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business, hired and trained its managers and emplcvees, set thelr

wages and ccntrolled the Restaurant's payroll. Maraganis paid
himsel? approximately $35,000 ger vear, which he teook cut of the
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available cash 1n the cash raglster
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7, 1988, WODI, oy its Prasldent and
Treasurer Spaneas, executad a one hundred thousand dollar
oromissory note pavable to the Bank cf New Zngland, N.A. the
oroceeds of which were tc be used by WODI as a line o=X credit.

xhibit 38.

[}

N¥.A., and alsc became the holder of the Note and mortgage =zoR
zhe Trust. RECOLL Management Corporation ('RECOLL’) subseguently
secame the Attorney-in-Fact for the FDIC. Exhiblt 36.

10. Commencing in or about 1591 or early 1892, the Trust

P 3 N . N . - - . e
Zailed to make the monthly payments due to the FDIC on 1tS loan,

and WODI failed to make the monthly payments due TO the FDIC on

its loan. WODI also ceased to make itTs monthly rental payments

o the Trust. Maraganis knew of Trust's decision to cease making
. [ - - —— - : M e R

cayments on its loan. He also knew of WODI's declisions ©o stop



making payments on its loan and cn it lease Ifrom TrustT.

icans, the Trust and WODI restained attcrney Sumner larman
(“Darman’) to represent them in thelir erfforts TO secura new
financing to purchase or pay off the FDIC loans. From September,
1991 until March, 1994, Darman alsc advised WODI ncot To make any
rental payments'tc the Trust vending his efforts to settle the
matter with RECOLL. However, all of Darman's settlement cifers
during that pericd were rejected py RECOLL as insufficient, cr
wers met wWith counteroffers which the Trust and WODI resjected.
Darman kept the Trust, WODI, Spaneas and Maraganis apprised oI
nis negotiations with RECOLL and the FDIC.

12. On December 9, 1992, RECCLL advised the Trust and WODI
that ‘a release of oil and/or hazardous materials (documented in

the form of VOCs in groundwater) has occurrad at ~he site" of the

i = - 3 - 7 n
Restaurant, and that ‘as owner cf the property sits, you may nlave
certain obligations and liabilities under state, Zsderal and
- \ . N . | N ~ 4 E] — Vol v - = ™™
local law about which vou should be aware.' =Ixhibit 35. The

Trust and WODI were also advised that wastewater eifluent was
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unlawfully discharged from the Restaurant into the Merrimac

13. On or prior to February 4, 1393, WODI, Maraganis and

DIC had declared the loan

b1y

Svaneas were placed cn notlce that the

Zo the Trust in default and had accelerated payments cue under

p-

the loan. On February 4, 1993, the FDIC filed a Complalnt ©O
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Foreclcse the Mortgage in the Land Court by entry, DOSSession and



er_of sale. Ixhikit 27. On March 30, 1893,
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the Land Court entered judgment in favor of the FDIC and

authorized the FDI

0

o make an entry and sell the property

t

secured tv the mortgage. =IZxhikit 27. On June 23, 1994, <he FDIC

notified the Trust that cn or aftar July 13, 1894, it would
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nder its power ci sale.
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I

foreclose cn the mcrtgage by sale
Ixhibit 37. On July 13, 1994, RECOLL made cpen, peaceable and
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uncpposed entry on the property securad by the mortgage IIOm tie

clcsed the Restaurant.

14. 3Seginning at least as early as 1892, WODI and the Trust
wers experiencing other financial difficulties. WODI fell behind
on its obligatiens to its vendors. The Trust fell behind in
payment of its rsal estate taxes. WODI apparently did not pay
raguirsed meal and beverage taxes to the Depart-ment of Revenue
Jduring 1992 and 13893 The Trust and WODI were liable Ior

any rent o the Trust in 1592 and 1593, 1t continued to show net
operating losses for each of those years. =xhizits 31, 32 and
33.

15. 3y early 1994, Darman ccncluded that neither tae Trust

in financing in order to remailn in business.
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¥one of the owners of WODI, including Maraganls, were willing or

had the ability to contribute any funds to pay ofI the loans or



Zo Keep The business cperating. Darman thersafter ceased TS
represent the Trust and WODI.

16. As General Manager o the Restaurant, Maraganis
contrclled all aspectis of the Restaurant's operaticens. -n
connection with the Restaurant's function business, Maraganis and

)

nig staf

h

, at his dirsction, entered into a writtan CContrace,
) . ' . oy A B 3
xneown as a ‘Function Contract’, with a ccnsumer (‘customer ) under

which the custcmer would reserve and rent the Banguet Room and/or

other functicn rcoms at the Restaurant for a wedding raception or
cther Zuncticon. ZExhibits 1, 2, 3, 3, 10, 1, 13 and V. -0 Tae

unction Contract WODI was identified as the Windsor of Dracux.

(P

It was not identified or described as a corporation.

17. Pursuant to the Function Contract, 2ach customer was
required tc pay one or more deposits to WODI prioxr to the date
scheduled for the function. Exhibits 4, &, 7, 8, ¢, 11 and 13.
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Maraganis deposited the deposit checks and cash 1nto WODI's
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13. The Functicn Centract further provided Tthat: .- =3
agreed by the customer and the Windsor that, in the event o:
4 . . « . - Nt - { - Y
cancellation, all deposits ars non-refundable. I+ i1s the
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customer's responsibility to notify the wWilindsor oL cancellatio

in writing. TFalilure to do so will resul
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retaining the right to collect any remaining balance in full
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Exhibit 1. ‘nder the terms of the Function Contract, all oo
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and beverages for the function had to be purchased IIom wODI.



The Functicn Contract _was signed by the Custeomer and by Maraganis
or another authcorized agent cof WODI telow the words ‘Windsor

Mills Restaurant” on the ccntracet.

Restaurant property, through July 1994, when the Restaurant

4

clcsed, Maraganis continued 2o require payment O deposits by

- - < P4

customers for wedding recepticns and other functlion reservatlons.
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20. 2uring the pericd from early 1993 until the Restaurant
o SAA - D T - - I - - ~F
closed, Maraganis did not iaform the Restaurant's cusTomers ol
=t

and managers, under Maraganis' directicn and supervision, did not

inform customers of the dire financial conditicn oi the

Restaurant.
21. During the period from March, 1993 until the Restaurant
closed, Maraganis also &id not place any customer 22posits 1nto 2

managers, under Maraganis' Jdirection and supervision, did not

clace any custcmer deposits in a separate esCcrow account.

22. Through the execution of a Function Contract and the
required payment of a deposit, Maraganis and his staff

represented to the customer that the Restaurant would hold the

. L X . . o + iz hu
wedding reception or other function at the Restauranc at the date



23. When the Restaurant closed, more than 70 customers who
nad paid deposits to WODT for wedding receptions cxr cthe
functicns were unable to hold thelr wedding receptiocns at the

Restaurant, and the Restaurant failed to refund most ¢f their

N

deposits to its customers. When the Restaurant closed, these 70

t
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Customers lost a total cf at lsast $45,000 in unreturned deposit

funds. At this time, there wers no rfunds available from WODI or

fad each paid a deposit =o WODI for her wedding reception. Zach

hat the Restaurant

ot

raid a deposit arfter Maraganis was aware
premises were in the process of foreclosurs. None of these

customers was informed that the Restaurant was facing foreclosure
or having financial difficulties or that their deposits would not

be refunded if the Restaurant closed. None cf these customers

25. Zach of the customers would not have entersd into a

Ffuncticn Contract with the Restaurant if she had been informed

H

3

that the Restaurant was facing foreclosure and migh
of the customers would not have praid a deposit to the Restaurant
- , \ : C 5 R . oy 3 g 1

1L sne had been informed that the Restauran-< might close, and

N . . . - = , T
that she could lose her deposit as a result of the c.osure.



Nathalis Oulletr<ts

26. Nathalie Oullette met with Maraganls in May cI 1993 and
initially reserved several functicn rooms at the Restaurant for

aer wedding recepticn which was scheduled to =ake place on August
20, 1594. She signed threse contracts related to the use of the
functicn rooms,  each different contract raflecting changas Ms.

Qullette made Zcr her we

dding reception plans. The first
contract was signed on May 28, 1993, =he seccnd was signed cn
Scteber 13, 1993, and the thirs was signed cn November 22, 1993.
Zxhizits 1, 2, and 3. The first contract was signed by Maraganis
=Sr WODI, the second and third contracts wers signed by Lisa

Reeves, an emplcves of WODT.
27. Ms. Culletts made total deposit payments cof $1,3800 to
the Restaurant. She made payments in cash and by checks Ifrom May

28, 1293 until July 8, 1994, when she made a last zayment of

29. During July of 1894, Ms, Cullette learned from her
father that the Restaurant oremises were schedulad tTo be sold at
2 morigage Ioreclosure sale later that month Ms. Oullette went

o0 the Restaurant on or about July 12, 1994, and was told bv a

woman there not to worry, that she would still be able to hold

10



her wedding rscepticn_at the Restaurant.

30. Ms. Cullette, however, later learned that tae
Restaurant had been sold at a foreclosure sale. She and ner then
‘iance went to the Restaurant again. Maraganis was present. Ms.

1

Cullette demanded to know from Maraganis what had cccurred.

C

W

fter Maraganis explained that the property had in fact been sold

a foreclosurs auction, Ms. Cullette demanded o Xnow why

3]
ot

Maraganis had accepted the $400.00 payment she had made <n July

3, 1994. In rasponse, Maraganis gave Ms. Cullette a $400 casn
ra2fund. Ms. Cullette has not racovered the ramaining $1,300 that
she nad pald to the Restaurant.

wedding reception which was scheduled less than 2 month after sne
learned the Restaurant had closed. She was forced TS paj

dditicnal sums of money to the new location, Ronnie's Steak

fu

Xarer Scanlen Dunn

32. Ms. Dunn wanted to use a functicon rocm at the
Restaurant for her wedding reception which was scheduled to take
place on April 22, 1995. She went o the Restaurant with her
Ziancé, John A. Dunn, on March 1, 1994. They meT with Staven
Swindells who identified himself as a manager. <Cn that day, Ms.

Dunn and Mr. Dunn decided that they would book several ktanguet

halls at the Restaurant. The total cost of the function was
approximately $5,000. They were required to sign a Funczion

Contract on that dats, and made a deposit of $200. Exhibits 5,

11
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and 7. _

33. Cn March 23, 1994, Ms. Dunn made 2 ZIurther deposit of
S400. Zxhibit 2. When she pald this second derosit, Ms. 2unn
met Maraganis. In addition, Ms. Dunn had an additional $400

previcusly paid to the Restaurant by her sister, Debecranh Dunn,
creditad To her account, for which she wrots a check to Deboran
Dunn. Exhibit 3. The total deposit made by Ms. Dunn was $1,000.

34. No cne from the Restaurant informed Ms. Dunn at any

racepticn.
35. During April of 1994, Ms. Dunn attended a dinner at the
Restaurant and she talked briefly with Maraganis. Maraganis gave

no indication To Ms. Dunn at that time that nis business was 1n

36. Ms. Dunn later learned from reading a local newspaper
—hat the Restaurant had closed. No cne from tThe RestTauranc
contactad her She was not rafunded her $1,000 deposit Ms.

+

37. Had Ms. Dunn been informed that the Restaurant was
facing foreclosure, that there was a possibility of a foreclosur
sale that would result in the restaurant's closing, that the

Restaurant was in a financially poor condition, and that she

might lose her deposit funds, she would not have signed a

12



Functicn Contract witg £he Restaurant and she wculd nct have
given the Restaurant a depcosit.

38. Ms. Dunn initiated a small claims acticn against
Maraganis. She was awarded a judgment in the sum of S101%, out

she has nct reccvered any porticn of that judgment.

Chriszine Tcuma-Cconway
39. Christine Touma-Conway decided tc use 2 functicn rcom
at the Restaurant for her November 5, 1994 wedding recepticon. On

March 5, 1994, she went =o the Restaurant with her fiance, 3rian
Conway. She met with banguet manager Nancy Michaud, and tney
discussed Ms. Touma-Conway's planned wedding raceptlion, including
the menu she wished to have, <he number of pecple who would be
present, and the pricss.

40. On March 5, 1994, Ms. Touma-Conway bcoked the entire

banguet hall for the 250 guests she planned to have at her

wedding recepticn. She signed a Functicn Contract on that date
and paid an initial deposit of $400. Exhibits 10 and 11. ©On
pril 7, 1994, snhe made an additional deposit oI $300, and cn May
27, 1994, she made a final deposit payment oI $300. Txhibit 11.
Thus, Ms. Touma-Ccnway made 2 total deposlit payment of $1,C00.
41. No cne from WODI informed Ms. Touma-Conway at any time

That the Restaurant's premises might be foreclosed upon, that =2

business was having financial difficulties, or that the Dremilses

42. Ms. Touma-Conway lesarned from her florist in June OZI
Y
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June 21, 1394, she saw an ar

~hat =he the Restaurant was

of the florist's statements

994 that the Restaurant was having financial problems, and on

+icle in the ILgowell Sun which stated
facing a foreclosure sale. Iacause

3 3 - RER T . ~1 e M
and the Lowell Sun article, £S.

Touma-Ccnway called the Restaurant, and spoke with Lisa Reeves.

Ms. Touma-Conway scught to
Restaurant and to obtain a

nowever, i1nformed Ms. Touma

cancel her contract with the
rafund of her deposit. Ms. Reeves,
-Conway that the deposit was non-

refundable, and that, in any svent, everything was axpected o De

. oL i - N
~worked out desplte the scheduled Icreclosurs sa.se. Ms., Touma

raturn of her

Conway then spoke with Maraganis and demanced the
depcsit. Maraganis did not provide Ms. Touma-Conway Wit &
refund.

43. Ms. Touma-Conway
received a judgment for $1,

The judgment.

14. Had Ms. Touma-Conway been informed that the Restaw

she might lose her deposit

function Contract with the

filed a small claims court action, and

3

000, but she did not cbtaln payment on

ot

resul®* in the Restaurant's closing,

funds, she would not have signed a

—

Restaurant and she would not nave

given the Restaurant a deposit.

Brenda Gonzales

45. Brenda Cintron Gonzales was planning to o€ marrisd on

July 8, 1895. On February

19, 1994, she went TO thne Restaurant

14



with her fiancé, Angel Gonzales, -0 see about bcoking a Iunct=c
room thers. Thev met with Nancy Michaud. ©On March &, 1284, “hey

returned to the Restaurant and Ms. Conzales signed a contract oo

reserve function rcoms for their wedding reception. Txhibit 12.
Ms. Gonzales paid a deposit of $200. On May 15, 1894, she pald a

seccnd depcsit ©f $800.

Gonzales at any
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46. No one fro
Time that the Restaurant's premises night Ze faoreclcsed ubon,
that the business was having financial difficul

ResTaurant night be closed dpricr To Ms. Gonzales! clanned wedding

[

4.

racepticn.

b
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47. In June of 1394, Ms. Gonzales learmned from a IZriend
That the the Restaurant was scheduled for “oreclosure sale. In

3 e 1 e
response, she called the Restaurant and asked to speax o the

. , o, \ . 4 T
erson in charge. Maraganis then spocke with her. =aeé said that

e}

Restaurant was renting the property and that its

ceing Icreclcecsed upon, that she should not wWorry, That tThey were
Trving To buy tThe property at the sale, and that sne should call
mack in two weeks.

43. Ms. Gonzales called and spcke with Maraganis about two
weeks later. He again told her not to worry, and =0 call in
another two weeks. Ms. Gonzales did so, but this time GOt no
answer at the Restaurant. She went to the Restaurant, which was
closed. A note was posted cn the door directing persons <O
contact an attornev. Ms. Gonzales sought To do so, but no one at
the attorney's office called her back. Ms. GConzales never



received a refund of her depesit Irom the Restauranc.
49. Had Mrs. Gonzales been informed that the Restaurant was

L

acing foreclcsure, zhat there was a possibility of a foreclosure

1

al nat would vresul® in the Restaurant's closing, that the

(D
t

1

Restaurant was in a financially poor ccnditicon, and that snhe

8]
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might have lose her deposit funds, she would not have signed a

3

uncticn Contract with the Restaurant and she would not have

given the Restaurant
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50. Xathleen Victor was planning Tc be marriad con November
5, 1994. As a part of her wedding plans, sie ccntacted the

Restaurant in Decemper of 1293 about using Tunction rooms at the
g

Restaurant.

51. On February 13, 1994 Ms. Victor called tnhe Restaurant
again and spoke with Lisa Reeves. Ms. Victor discussed her
~edding recepticn plans over the telephone with Ms. Reeves. On
Tebruary 28, 1994, she went tTo the the Restaurznt and met wlth a
woman she Xnew only as Stephanie. Ms. V1CTor executad a fFunction

Centract on that date and provided a $1,000 deposit check. The

zotal cost of the contract was expected to be $2,100. (KV.)

52. No one from the Restaurant informed Ms. Victor at any
“ime that the Restaurant's premises might be foraclosed upon,
~hat the business was having financial difficulties, or that the

Restaurant might be closed prior to Ms. Victor's planned wedding

53. oOn July 29, 1994, Ms. Victor learned that the

16



Restaurant had closed_from a news article published in the
lLawrsnce Zagle Tribune. No cne from the Restaurant had contacted

[}

her to inform her cof the closing, and nc cone Irom the Restaurant

veoluntarily refunded her depcsit.

34. Ms. Victor filed a small claims action against
Maraganis, and -scught 3udgment in the sum of $1,3500. The small

claims cocurt sntered a judgment by default and scheduled follow-

up status conferences to determine 17 the judgment was being

paid. EZventually, through his attorney, Maraganis paild ¥s.
Victor nearly $1,500, reguirsd her o sign a release, and then
Ziled a stipulaticn ol dismissal.

. 7ic
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or been informed that The Restaurant was
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facing foreclosure, +that there was a possipbllity of a foreclosure
sale that would result in the Restaurant's closing, that the
Restaurant was in a financially poor conditicn, and that she
might have lost her deposit funds, she would not have sl igned a

Tuncticn Contract with the Restaurant and she would noT have

Lven the Restaurant a deposizt.

e}
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56. Barbara Brown Niles and her fiancé, Scott Ni , went
o the Restaurant on March 24, 1994 to reserve a function room
for their wedding resception, which was planned for October 7,
1595. They met with Maraganis who identified himsell as the
general manager and part owner of the business. Maraganls
informed them that no space was available on that date, but that

October 38, 1995 was available.

17



57. Ms. Niles had prepared a list of questiocns, and she

health

et

asked Maraganis several questicns regarding the financia

of the Restaurant. Ms. Niles specifically asked Maraganis
whether the Restaurant was financially secure, and he assured ner
that it was. Ms. Niles, in order to be sure, asked Maraganils
that cuestion again, and rsceived from Maraganis the same

response. She then asked 1f there was any r=sasch, sarring a

reception on October 3, 19%85. Maraganis answered no.

58. 3efors signing a ccntract with Maraganis, Ms. vNiles
raturned to the Restaurant on April 7, 1994 TS see nCwW it loocked
when decorated. She again met with Maraganis and again asked him
about the Iinancial security of the ResTaurant. Maraganls again
assured her that she had nothing tc worry about. Ms. Niles

trusted Maraganis and relied on his representations.

59. On April 7, 1994 she and Scott Nlles signed a runctlon
Ccntract and caid a deposit of $500. =Zxhibiz 17. on May L%,
1394, she paid an additicnal $300 deposit, and rescelved & recelpt
from Steven Swindells, a manager at the Restaurant. Exhibit 18.
50. At the end of June 1994, Ms. Niles learned that the
Restaurant was scheduled to be sold at a foreclosure aucticon. On

June 26, 1394, she went to the Res+taurant and spoke with

Maraganis. She demanded the raturn of her deposit, but Maraganls
assursd her that the restaurant would work cut the financilal
problems before th hedl € He th said that 1n a
problems fore the schedlued auction. He then salc T

worst case scenario, other area restaurants would honor the

18



Ffunction Contracr.

1. On July 14, 12994, Ms. Niles learned that -he ResTaurant
had closed. No one from the Restaurant contactad her. No one
Irom the Restaurant cffered her a refund, nor did she ever

receive a refund. No area rastaurant honored Ms. Niles' Functicn

Contract. She was forced to pay an additional $3,000 to have her
wedding recepticn at the Xnights of Columbus facility 1in
Tewksbury.

62. Had Ms. Niles been informed that the Restaurant was

i

aClng Icreclosure, that <here was a possirzility of a foreclcsurs

ale tha
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Restaurant was in a financially poor condition, and that she
might lose her deposit funds, she would not have signed a
Function Contract with +the Restaurant and she would not have
given the Restaurant a deposit.

63. Maraganis currently operates a catering and restaurant

PUSiness <nown as Nick's Dell in Salem, Yew Hampshire, a town

—hat aputs the Massachuset-s porder. At Nick's Delli, Maraganis
R w’.].\ p A . . . P . . N
SUIIentlyY Pprovides catering services, including catering =c
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RULINGS OF 1AW

An 1ndividual is not immunized as an ©

g

a corporation for the acts he is alleged to have committed
personally. Nader v. Citron, 372 Mass. 96 (1577). Corporate
OLT.lcers may be held liable for their participaticn in unfair
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deceptive practices. 4. <In the present case, the Commonwealta
seeks to held Maraganis
unfair or deceptive acts or practices in which he and WODI werse

Tracts with

U]
)
o}

ngaged relating to the executicn of Function Co

P po)

custcmers and the receipt cof depcsits Irom Custcmers.

. : s N 5 - 3 T w7
The evidence in this case establishes tThat Irom at -=ast

February 15923, when the D

4

-1
@]
th
‘, ']
’ -
1)
o8
'.4
¢t
n
(9}
(8]
H
e
’..)
fu
’ &
o]
it
t
O
rh
O
m
1]
0
’AJ
O
1]
U]
t
&
(]

Trust's mortgage, throuch July 1594, when the rDIC held Tae

Marazganis cculd lose control of the Restaurant's pramlses.  28€,
2.g., G.L. c. 244, $14, and 23 Massachusetts 2ractice Sexies, §8
10.6 - 10.13. Further, Maraganis Xxnew that the TrustT and WODI

were experiencing prcgressively more sericus financilal

. PN . . , . . i e T~
difficulties, and he knew that the Trust's attampts IO avolc

depcsits, that they were dealing with a separate CoOrporation,

wODI. He also co-mingled th
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operating resvenues of the Restaurant, and he even pald himsell a
salary from cash, including cash deposits given on runctT.lon

in the Restaurant's registers each

Contracts, *that was avallable

. . . - e ¥
Since Maraganis was the General Manager ©rL tae Restaurant,

in chargs of all of the Restaurant's operaticns and 1tsS function
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business, an@ since Maraganis was rasponsible for Ta Function
Contracts and the receipt cf customer depcsits on those
contracts, he may be found personally liable for violations of
G.L. ©. 83A, §2(a), and, as ncted above, he will not »2e

‘immunized as an officer and director of a corporation for the

acts he is alleged %2 have committed personally.’ Nader 7.
Citron, 372 Mass. S5, 102 (1977). See alsq,_Standaxd Register
Co. v. Belton-Fmerso I-c., 38 Mass. App. Ct. 343, 530-53531

(1995) (“Althcugh acting within the scope of thelr authority as

officers . . . , [the defendants] rsmain perscnally liable for

violaticon of G.L. c. S3A, §11.M
Since Maraganis also personally directed cther employees at
~he Restaurant about the execution of Function Contracts and the

£y

taking of deposits, Maraganis may also be found liable Zor any
violations of G.L. <. 93A, §2(a) that arose Zrom Function
Contracts sxecuted by those smplovees or deposits taken DY those
smplovees. Id. ~Further, Maraganis may be found liable for any
unfair or deceptive acts or practices of any employees under nis
supervision under traditional notions of agency and employment

law because the employees, in the fulfillment of their duties as

to reserving function facilities, were acting within the scope of

their employment. Ses, =.g., wWwang Laboratories. -nc. V. Business
Incentives, Inc., 398 Mass. 854, 859-60 (1986) ('To determine

whether an employvee's conduct is within the scope ©f his

employment for purposes of employer liability under G.L. c. 833,



we may appropriately ke guided by a consideration of the Ifactcers
relevant to scoce of emplovment determinations cearing on the
impositicn of vicaricus liability on emplecyers Ior the torticus
conduct of theilr employees.”)

Maraganis may be held liable under G.L. c. 93A, §2(a) 1if he

failed to disclose to customers, or <
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disclose to customers, ‘any fact, the disclcsure ol which may

»

1ave influenced the buver cr prospective puyer not To enter into
~ne transaction’ in violaticn of 940 CMR §3.15(2), a resgulation
adopted bv the Attornev General pursuant =o G.L. <. 233, 32(<).
The Attornev General's Chapter 334 regulaticns have the force o
law and are accorded the same defersnce as statutas. 2urity

Supreme., Inc. . Attornev Geperal, 380 Mass. 782, 772 {1980) .

Customers who had signed Function Contracts with Maraganis

. . . .. - Do - -
or others under his direction and supervislon, testified that 1
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they had been informed of any pending mortgage Iorec

of the potential for the Restaurant's premises TO clcse, and/cr
5f the financial precaricusness of the Restaurant's DUusS1ness,

they would not have entered into those Functicn Contracts with
Zhe Restaurant or paid -he Restaurant a deposit. Thus, DY
failing to make these disclosures to customers, Maraganis

violated $40 CMR §3.15(2). See, Sargeant v. Xoulisas, 29 Mass.

{

- . . - 1. = AHAiac e S
App. Ct. 936 (1990) (rescript) (fallure to maxe & disclosure a

I

o0 the poor condition of certain restaurant egulpment I

. . ; ; - viol ion
connecticn with a sale of a restaurant business was a yiclatl

e

“he regulation); EHeller v. Silverbranch Constrd ~ion Corp.,
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376 Mass. 621, 626-7 (1975).

Further, by failing to make such disclcsures, Maraganis

At
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engaged in conduct that is deceptive unde

Duritv Supreme, Tnc. V. Aftornev General 330 Mass. 782,

(1980) (“A practice may be deceptive' if it 'could reasonably Dbe

found to have caused a person.to act differently from the way he

otherwise would have acted'” [cites omitted]). See alsQ, Zump V.
Robbins, 24 Mass. App. Ct. 296, 311 (1%87). Moreover, To the

extent that Maragnis may have acted without bpad intentions or may

nave ralied in gcod faith on Darman, such acTions are

defenses %o a determination that Maraganis engaged in deceptive
practices pursuant to G.L. c¢. $3A, s2(a). See, 2.g., IIC V. AV
Travel Service, Trnc., 375 F. 248 3684, 373 (7th Cir. 13%8%9), c=rT.

denisd, 493 U.S. 954 (1989%) (‘the blessing of an attorney 4id not
make the talemarketing scripts truthful. Obtaining the advice of
counsel did not change the fact that the business was engaged in

deceptive practices. . . . [R]eliance cn advice oI counsel was

not sanction something that the defendants should have Xnow was

488 U.S. 1041 (18%98)

a
=

Joa.

1334, 1368 (1llth Cir. 1988), c=rct. d=n

?

(*Orkin's reliance upon legal advice is simply not german
guestion whether Orkin's conduct was unfair within the meaning
section 5 [of the Federal Trade Commission ACT]

Fach time Maraganis was asked to respond to specific
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guestions about the states
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questions asked in June and July of 1994 about the sche eduled

foreclosure sale, Maraganis violated G.L. c. $3A by making

misrepresentations. See, Glickman v. Brown, 21 Mass. ApD. ct.
229, 235 (1985), raview cenisd, 396 Mass. 1106. In Glickman, the

“One purpcse of <c. 93A is to provide a

‘more eguitable kalance in the ralationship
cf customers tc persons ccnducting nusiness
1 ~ -

activities.

Mass. 23 2

:Qmmgnwgalék V. QQQQ*«gl 31586

, 3 (1974). Sellers are obviously
in a bettar p tion to evaluate the truth oI
their advertising than are customers or other
purchasers. While sellers may expound upon
the virtues of their products, hoping to de-
emphasize their disadvantages, they may not
affirmatively misrepresent the truth 1I they
know it. [Citation omitted.] We think it
follows that sellers should not be allowed To
misrepresent the truth simply because they
have not made reasonable efforts to ascertain
We hold (if there were any doubt about
that a2 negligent misrepresentation of

tnhe truth of which is resascnably C
scertainment is an unfalr act or BT
1in the meaning of c. 93A, §2(a).’
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3y at leas 1594, when Darman ceased representing the
7 by

[

Trust and WODI, Maracanis knew —-— or could have easily determined

from Darman, Spaneas, or representatives of the FDIC -- that the

in

Restaurant's premises were actually going to be foreclosed on
July of 1994, and he violated G.L. c. 93A when he made
representations to the contrary.

From at least March of 1993 until the foreclosure sale of



July 1394, iFf “araganis were determined not to make disclosures
to customers as to the ongoing foreclosure proceedings of
generally, as to the poor Zinancial condition of his business,
then he cculd nhave and should have either placed the customers'
deposits into an escrow account, or otherwise found a means of
guaranteeing rafunds to custcomers of the deposits that they had

b

. . . [ . N . et - -}
made. 3By failing to disclose to customers that tae Restaurant's

fu

premises were cn the verge of foreclosure, and that tae

Maraganis viclated G.L. <. S3A, §2(a) each time Tlat the

Restaurant enteresd
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c=isn Contract with a customer whose
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functiocn was scheduled to occur after July 13, 19%4.

Similarly, By failing to disclose tc customers “hat the
Restaurant's premises were cn the verge of foreclosure, and that
the Restaurant might close as a result of a foreclcsure sale,

Maraganlis violated

(o]

.L. c. 93A, §52(a) each time the Restaurant

. N , ~3 4
-s from custemers Ifor functicns tc be nheld at the

accepted deposizt
Restaurant afzer the scheduled fcoreclcsure date.

Moreover, each time Maraganis entered inTo a Function

X R . . N R F
Contract with Maracanis misrepresentad tie ability orf
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the Restaurant tTo fulfill its cbligations upder tT.ae runcticn

Contract, in violation of Chapter 93A, §2(a). By the same coken,
each time Maraganis accepted a customer's depcsits wltiout

placing such deposits into an escrow account, ne viclated G.L. C.

93A, §2(aj.

) 5 . . : : : s e
The court concludes that Maraganis 1S liable to each
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custcemer from whom he_accepted a deposit after March 1, 1993 and

tarcugh July 28, 1994 with respect %o a function that was

scheduled to occur after Julv 13, 1994, and as tc which function

{1

Ne cr WODI has failed o make a complete rsfund o the deposit.

G.L. c. 93A, 354. Maraganis knew or should have known that
entering into Punction Contracts with customers and accepting
their depcsits without either disclosing the financial state of

the Restaurant or placing their deposits into a protected escrow

account violated G.L. <. 93A.

33
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Y, SilncCe Maraganis is presently opera
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nal

1

and catering business in New Hampshire that i1s similar to the
business he owned and operated as Windsor oI Dracut, Inc., and
since at least a pertion of his business is likely to involve
Massachusetts residents, he will be permanently restrained and

enjoined from committing these or similar unfair or deceptive

£4

araganis

¥

acts or practices in violation of G.L. c. 93A, §2. !

civil penalty

-
(o

)
fu

will a2lsc be reguired to ray to the Commonweal

ST $2,000. However, upon consideration of all the facts and

circumstances of the a tion, and in the exercise of its

discretion, the court will not require Maraganis to pay the
Commonwealth its ccsts of investigation and litigation, including
reasonable attcrneys' fees, incurred in this action.
ORDER FOR JUDGMENT
Upon consideration of the foregoing findings of fact and
in favor

rulings of law, it is ORDERED that judgment snall enter

mmonwealth against John Maraganis on the First Cause of
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Action of
Maraganis

1.

held at t

the Complaint. I+ is further ORDERED that John

is permanently restrained and enjoined Ircm:
Misrepresenting his ability to honor “function

Contracts” cr similar agreements rsgarding rastaurant

function services between himself and any customer In

viclation of G.L. c. 93A, §2(a) and 940 CMR §3.05;

ry

ailing to disclose to customers or prospective
custcmers of his restaurant functicn services any

facts, the disclosure of which may have influenced the

~o enter intc

o~
ol

customer prospective customer noT

‘Functicn similar agreements regarding

services between himself and

the customer; and from
Failing to disclose to customers or prospective

customers of his restaurant function services and

th

facts, *the disclosure of which may have in luenced the

prospective customer not TO pay & deposit

on any restaurant functicn services between

+he customer.
Maracanis shall make full

executed a

£o each and every person wiho

paid a deposit or deposits to John

Dracut, Inc., dolng business as the

for a function that was scheduled to be

and as to which

o
QX arcer '

the person has not yet received a full refund of that deposit,

12
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provided that the Commonwealth, within 180 days of the date o

-

this order, shall present <o John Maraganis and the ccurt,
sufficlent evidence bv which the court may determine each perscn
to whom any such payment is due and the amount of each such
payment.

It is further QORDERED “hat John Maraganis shall pay to the
Commonwealth a éivil penalty in the amount of $2,000, pursuant to

G.L. <. 93A,54.

Dated: August ;26 , 1997



