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OFFICE OF
INSURANCE AND SAFETY FIRE COMMISSIONER
O W, N . BEFORE THE COMMISSIONER OF INSURANCE ™ Honmnoms
. SAFRETY FIRE COWWNER:R 2 MA%:T &%Tf:ﬁﬁga :ng O‘RNQ
’m“ﬁﬁ m%%i”n“e‘%’?“‘ i STATE OF GEQRGIA (3G4) 685-2058 ToT:u(a,oq 6564531
IN THE MATTER OF: )
)
} CASE NUVIBER 99C-014B
ASSOCIATES FINANCIAL LIFE )
INSURANCE COMPANY, !
Respondent ) '
ORDER

The Commissioner of Insurance of the State of Georgia (the Comenissioner),
through the staﬁ: of the Georgla Insurance Dgparment (the Depariment), has examined
the records and activities of ASSOCIATES FINANCIAL LIFE INSURANCE
COMPANY (Respondent). Baseﬁ an information discovered or developed during the

conrse of that exarnination, the Commissioner issued au Oida (o Respondent on Qcteber

18, 1559. Respondont was ordered to suspend, cease and desist use of its Application for
Credit Insurance Form GA4€74787 and Certificsts of laserance Form GAGE74787TOD
for insurance sold in connection vith loans or other ¢redit transactions of mors thar ten
years’ duration. and to henceforth comply with the Georgia Insurance Code and the Rules
and Regulations of the Georgia insurance Department, includiag but not limited to
0.C.GA. §33-24-9.

On October 27, 1993, Respondent filad a raquest for hearing in this martar, On
Deraher 27, 1993, a Netice of Hearing was issucd in which the hewing 17 this mater was

schedulad for November 2, 1599.
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Due 1o the faer that another hearing involving the same pé: lies uccupiedr Jau of
November 9, 1999, t¢ Lcaring w tliuy mater did not convene until Movember 10, 365
This hearing was concluded on November 12, 1699, At the hearing, Margaret Wirten,
Esquire, and Ckarleas Bird, Euquirc, with the Enforcemernt Division, represented the
Department. Horbert D. Shellhcuse, Esquire, and A. Wiiliam Loe:fler, Esquire, with
Trouwwan Sanders LLP, Atlantz, Georgia, represented Respondent The Deparrmeat
called as witresses Estella T. Smith and Jim Webster, Resvondent called Thomae F.
Carswell and Betty J. Deal. Both parmies also submitted documcntary cvidence into the
record. Aftar the hearing, the parties also filed wiillen closing briefs ard reply bnets.

Wow that 2 proper transcript of the hearng and all vittea briefs have bean
recerved, no further informéticn appeass necessary 1o make a decisian Therefore, the
hearing and record regardiag this matter arc closed. After consideration of the record as a
whole, the substantial cvidence of record suépom the following Findings of Fact and
Conclusions of Law;

FINDINGS OF FACT
1.

It was stipulated betwuin e partics that Respondent 1§ domiciled i the State of
Teunessey, and mainiaias its home office at 250 East John Carperter Freeway, Irving,
Texas 75062-2729. (T, 13. Exh E-2))

2.
It was stipulaied petween the partes that Respondent holds a certificate of

autherity 1o transact the dusiness of insurznce in the State of Georgda. (T 13, Exh E-2.)
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It was stipulated benveen the partes thart, during the course of an examinetion of
Respcacent, the Commissioner’s examiners discovered that Respondent has used
Respondent’s Application for Credit Tnsurance Form GA4674787 and Respondent’s
Certificate of Insurance Form GAS67478 TOP for insurance sold in connection with
loans or other credit trzrsactions of more thag ten years' duration. (T. 13, Exk. E-2))

4.

Esteila T. Smith is Ternnical Assistant, Tife and Fleaklh Civision with the
Department.  She has been with the Department singe 1983 and has beer i ber preseut
position since 1992, Her duties include analyzing forms [Or review and approval and
supervismg other analysts (T. 20-21, see Case Number 99C-0144.)

5.

Betty J. Deal 15 employed by Associates Corporation, which owns Respeondent.
He: pos:tion is Director of lusurance Compliance. She has bedn in her presem position
far sliently aver four years. He.r job enzails ensuring that insurance pradircts, inclnding
those of Respoundent, are in compliance with state laws and ragulatioes, and that they aro
filed with state olficials wher requitzd. This locludes e Staie of Georgia. Prior to her
proseat employment she has worked for various otaer inswrets for & total of
approxtmately 21 years. In all of these positions she worked on compliance and had
comact with the Georgia Insurance Department with regard to Lisurance [aws and
regulations. (1. 134-136)

6.

On Aurust 9, 1993, Respondent filed forms and a rate schedule with tha

Department. The forms at 1ssue were included in this filing. Respordent’s cover letter
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ascompanying the filing states: “With regard 1o form GA4674787 and GAG67478TOP -
listed in Group IL we would aiso like 10 use thege forme undar Cheapter 27, Group Life
Insurance, of the Georgia Insurance Code, more specifically, $33-27-1(2), to insure [ull
term loans to 180 monthe ™ (Exh. E-10)

7.

On September 17, 1993, Respondent filed a replacement for cne of the two forms
atissue (Exh. E-20.)

3.

By letter dated October 18, 1993, cigned by Ms. Smith. the Deparimens
disapproved the forms at issue. Ms. Smith’'s letter to Respordernt rtater the following:

“As a point of information, credir insurance cannot be written ror a tarm in eacess of ten
(19) years. Please see Insurancz Code Section 33-31-2(c).” (T. 22.32, Evhs. E-19, E-
20.)

9.

On November 2, 1993; Responden: filed revised forms, including the formas at
issue, with the Deparment  Unlike Respondent's previous filicg, the cover lemer
accurupanyiag the November 1995 filing coatained no referarce 1o proposed use of the
forms in éonnccdon with sny typz of credn transactions in excess of ten years. M;, Deal
testified that, in gencral, forms submintced to the Department indicate variable inUunation
by the use of brackets. (She was not empioyed by Respondent in 1993, but was working
in the insurance industry at thit tme) Nevertheless, the furms themsslves certainly
coatain ne affimmative indicatior: that they are intende< for a term in excess of ten years.

On December 17, 1953, the forms were stamped “approved” by the Department. (T. 22-

372, 142-143, Exh. E-21)
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Or November 20, 1996, the Department received a letter from Respondent, “re:
Previously Approved Debtor C‘r.réup Fuitus GA4674787 and GAG6%478TOP, Approve
by ‘Your Departiment on Octobar 15, 1993 Ms. Deal tesiflcd ihat tis lewer was sent,
“since the products that we're talking about here had been tled before, we wanzed 10
make sure that as a courtesy we aotifted the Departmen that we warted to do somethizg
different even though the forms were exemp: from filing.” (T. 137) She further testified
rhat the forms were stamped “Approved” (on December 17, 1953) by the Department
(T. 138-147, Exh. E-21.} She cited Respendent’s August 5, 1993 letter to the Department
as evidence of Respoadent’s desire to use the forms for lnans 1n exuess of 19 vears. (T.
145-144, Exh. E-13)) Yet, she also testficd that “thezc’s no quest on” the forms were
exemmpt from filirg (T. 151.) Finally, she testified that they were not listed on
Respondent's list of exempt forms, “Because instead of considering them exempt they
had been filed.” (T. 15]-152))

| 11.
Me Smith responded for the Department, by ictrer dated Janvary 14, 1997,

slating, “To follow-up our telephnne conversation ard yeur weitten request dated

November 20, 1998, plezse be: advised that the above raferenced fyrms were reviewed
and approved 10 accordance witk the credit 1ules aud laws of thia state. The provisions of
those forms were designed to meet the minimum ard the mendatory requittiuents of
credit ipsurance ard can only be issued in connect:on with 2 Joan of 121 years or less.”
Th:s letter further states, “As a point of information, the above referenced forms cat only
be used in connection with credit transactions of ten years or less and orly t¢ the extent

that the maximum armoun: of itsurance does pot ex¢eed §75,000.” (7. 32-37, Exh. E-22)
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Ms. Deal acknowledged heving received Ms. Smuth’; letter dated January 14,
1997, She testified that she dicl not understand “the pesition tiaat M. Smith was staking
out” in the letter, She stated that "t was contrary to every discussion that 1 had ever had
with her on the subject.” (T. 148-145.)

13.

The Department has not appreved the nse of Respondent’s Anplication for Credit |
Insurance TForm GAd4674787 and Rospondenmt’s Certificrte o7 lasurance Form
GAE674787 TQP for insurance uold in connection with loans o uilie: credit transaciions
of roorc then ten years® durati¢n, ¥Furbermore, Respondent did nct fue the torms as
exempt forms during the period in which Respondent was using them. (T. 32, 52, 93,
151-152.)

4.

Coursel for Respondent siated on the record thar the filings have been currantly
submittad far cancideration by the Nepartmenr, and that no aciicn has been waken (T,
66.)

CONCLUSIONS OF LAW

1.

The burden of proof generally lics upon the party who is asse ting ot affirztine 2
fact and 10 the cxistence of whese case or defense the proof of such fact is essential
OCGA. §244-1. O.C.GA £33.2-14(e) provides, however, that the findings of fact
and cenclusicns made pursuant to an examunation shall be prina Jacie evicence in any

lezal or regulztory action. Moreover, if a party has evidengs in its power end within its
24 5 party
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reach by which it may repel 2 ¢laim or charee, but omirs to producé it, a presumption . .-
arives that the charge or claim ic well founded O G.A. §24uda22.
2.

~ The foregoing Findings of Fact show that, when Respondeut inidally filed the
forms at issue, it stated that “we would zlso like to use these: fonrs under Chagter 27,
Group Life Insurance, of the Georgia Insurance Cods; more specifically, §33-27.1(2), 0
insure full term loans to 180 months.” Respondent was specifically informed on October
1R, 1993, that credit insurance could not be wntten for a term in cxcess of 1 years.
Now, Respondent hag attempted to justify its use of the forms at igsue by claiming that
they were, in fact, zpproved in (993, When Respordent resubizitted rhe forms, bowever.
there was no reference to the issue of using the resubmitted fortas in connection with any
type of ioaas in excess of ter years. Respondent argues that the information on tie
resubmitted forms was “merely by wey of exampie,” and could therefore be used cven
with loans in excess of ten years. This argument overlooks the fact that Respondent
specifically asked about “full ferm loans to 180 months” when it ir ially submutted the
forms. The Department informed Responcent that the forms could not be used for that |
purpose.  Thercfors, the Commissioner roncindes that it was uareascnable far
Respondernt 1o assurne that the resubmittzed forms had the Departmeat’s approval for use
in connection witk Iéans m excess of ten years’ duratioa.

3.
Even if Respondent couid have somchow misunderstood the Department’s

position, as comrmugicated on October 18, 1993, the Department reiterated its position on
Jaruary 14, 1957, resp:::xsel to an inguiry from Respordemt.  Respondent’s

representative testiffed that ske was “confused” by the Department’s response of Jasuarv
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14, 1987, After having received that letter, however, Respondent coﬁ!d net reasonably .-
claim that it still believed that she Department had appzoved tha formis for use with loans
in excess of ten years. This excharge of correspoudence made the Department’s position
clear without question, that the forms could not be used in connectinn with insurance i
connection with loans in excess of ten years, whether Respondent labeled it as “credn
msurance” or as “debror group insurance.”

4.

In the alternztive, Respondent argues that its forms were exsmpt from tae filing
wid approval requirement as debtor group hife tnsurance forms under Chapter 27 of the
Insurance Code, C.C.G A §833-27-1 ¢ seq. Therc arc two fallacies in this position.
First, Respondent’s letter to the Department of November 20, 1996, speuifically refemred
to the forms as “Previously Approved Debtor Group Forms.” The Drpartment’s response
of January 14, 1697, cxpressly nformed Respondent that the forms “san orly be issued in
connection with a loan of ten years or less.”” After having received this respense, it is
inconsistant and logical for ﬁcspondcnt to claim that the forms veere cxempt for any
type of loans in excess of ren vears. Second, Respondent fzilec to properly inform the
Deparoment thal it was using c;:s:ingt forme. Insurers are required to file anmizlly a list of
any exempt forms which they we wing, pursuant to Regulsuon §120-2.25.04.
Respondent failed 0 do 5o unzil 1999, (Ses Lase Number 95C-0144.) Moreovar, the list
st be accompanied by a statement executed by an authorized officer of the nsurer,
stating that, to the best of the officer’s knowledge, infer aliy, the listed forms contain
pothing that has previously been disapproved or stjected to by the Department

Resvpondent could not legitimetely argue that the formms were exemyt afier being told by
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the Department in no uncerairi teems that the forms could only be issued in connection
with lozns of wu ycars or less.
s

Now, Respondent i3 trying, in ¢ffect, to have it toth wave. Despite all evidence 10
the contrary, Respondent claims that the forms really were anproved, wil in any event
they were exempt fiom even being filed. Respondeat arzues that “acceptance of die
Departmep:’s argurcent would put Associates and other companies in an untenable
*Carch-22' position ”  (Reply Brief of Respoadent, p. 4) Nespondent, however, had
ample oppuitupities before the Commissioner issued the Order of Cictober 12, 1999, to
raise the arguments which it finally ratsed at the hearing. Respondent was alerted to the
Department’s posiwion on October 1§, 1993, aud agawn on Jamiary 14, 1957 If
Respondent thought that Ms, Semth’s statement of October 18, 1953, was wreng, & could
have appealed the statement at that time. On November 2. 1997, when Respoadent
resubmitted the forms, it could have specifically restated its prievious rzquest for approval
of the forms far uss in ccnnecﬁon with loans in ¢xcess of ten vears. In the other hang. if
Respondent actually thought < forns were exempt, despite the Dzpariment’s October
18, 1993 lemter, 1t could kave included them in the required annual 4l ag of exempt forms.
Finally, if Respondent really inisunderstood the Dspartment’s positian it ¢ould have
appealed when the Deparf.ﬁzem reiterated ns position on Janiary 14, 1997  Instcad of
doing any of the foregoing, Fespondsnt proceeded to simply use the forms without
Deparmment approval, and without even listing them as exemp:. Tous, if Respondent 3.0

a “Catch-22" positioz, it is of Respeadent’s own raking.
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The Commissioner concludes that it is ot acceptahle for an insurer to use forms
in Gecrzia which have been disapproved by this Department, Rerpondent had ampie
opportunity tg raise any issues ¢ had with :hé Department rezarding the forms prior 10
using the forms, and prior to this hearing. The Findings of Fac. show that Respondent
has viglated O.C.GA §33-74-9 by using Application fo- Credt Insucance Form
GA4674787 and Certificate of Insurence Form GA6674787 'TOP tor insurance soid in
connestion with loans or othar crfedit transactions of more than ten vears’ duration
without the approval of the Department

After consideration of tae récord as a whole and bazed 219 the substanrial evidence
of record, it is hereby ORDERLD as folows:

|. Asscciates Financial Life Insurance Company shall SUSPFEND, CEASE AND
DESIST all use of fts Application for Credit Insurance Form (3A4674787 and Cerificate
of Insurance Form GA6674787 TOP for insutance sold in conaection with [oans or other
credit transactions of more {ran ten vears’ duration, unless and until such forms are
specifically appraved by the Dzpartment for that purpose.

2. Associates Financial Tifa Tngirance Company skall herceforth comply with
the Georgiz Insuzanve Code sad the Riles and Regulations nf the Georgia Tasurance
Depamment including, tut not Lroited 10, O C.G A §33-2445.

Given urder my Hand and Official Seal effective this Miay of 2204

.

W. OXENDINE
MMISSIONER O/F INSURANCE
(" STATE UF GLURGIA
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