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APPREALS COURT
38-7-1857
SCHMMONWEALTH
vE.
FIRST ALLIANCE HMORTGAGE CO.
CRDER
dnder G. L. <. 231, % 118, par. 1, the deifendant
sub-prime mortgage lander, has filed a petition asking

(EAMCO),

Rl R 2R

a

that I, as

ingle “ustice, annul a preliminary nction antered in the
uperior Court (Grasso, <.! that restricts FAMCC, when writing
or-gage 1oans, ©o charging no more than five points and, when
arrving ocn mortgage forsclosurss, o notifving the Consumer
zoﬁect;:n Divigion of fthe Attorney General Cffice no more than

ren days from ssnding an acceleration notice to the borrower

The Attorney GSeneral sfought “he injunctiosn Lo eniorce his
regquiation 3:03(6), which makes it a wviolation of G. L. <. 933,
$ Z{a}l, I0r & .ander to Write a mortgage ilcan "with rates or
rerms which significantly deviate Ifrom industry-wide standards or
which zre ctherwlise uncensclionable.” It 1is the Attorney
General’s poesition that settling puints in excess of five 13 a
»arm that significantly deviates from industry-wide standards, a
cositicn that on the record before me, seems to have factual
support despite z smattering of axamples ¢f mortgage lenders
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TAMCO does 1ot Challenge the walidity of 4. L. <. 33A,
SoZic The =zcurce ~I The Attorney General’s rulé-making power)

r o requilation ©riléin!.  Rather., .t argues that the application of
~ne regulation in practlice —¢ =stablish a five-point ceiling on
soints 13 in viclation of .Lsgislative intent and 1s an

aconomically ilrraticonal restriction on pricing structure in the

sub-prime mortgage market.

The legislative intent argument is based on the

Legislature’s repeal of the predecessor stature to G. L. <. 183,
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b, 1996, o. 259, § 33A, which had
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the Commissicner of Banks directly to
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he new statute requires only

£211 disclosurs of =such ~harges “o the borrower in advance of the
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rower is not obligated to pay
zuch charges. In =ffact, the argument Jgoes, Tthe Attorney General

has subverted the Legislaturets intention to terminate direct

regulation of pointz in faveor cf full disclosure and economic

forces by reimposing direct segulation under the auspices of
3. L. =. 83A. The argument 15 not without merit. Given,
nowever, the facts that (1} the Legislature has not acted to

restrict thne ATLornev General’s rule-making power under G. L.

@]

93A: (2} that ruls-maklng power has been very expansively read

oy The Supreme Judicilal Court (see, e.g9., Maillet v. ATIF-Davidson

Zo., 407 Mass. 135, 193 ([1820]); and (3) the Attorney General's
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Doints), I oam unable ro ~oncliude that Judge Grasso was vers
wrobably in errcr in rejecting FAMCO's argument. This court
ncrmally deoes not grant relief under G. L. <. 231, § 118, par.
L., unless 1L 13 convinced that the trial judge's interlocutory

scrder Ls relataively clearly erroneous or an abuse of discretion.

Jet-Line Sves., Inc, v. Board of Selectmen of Stoughton, 25:##kS.
g o

App. Ct. 645, 646 (1388). ’ A

The contention that the five-point ceilling makes no eéﬁggﬁfé
zense is well argued but is Too restrictive in treating R.?,R.
comparisons as the sole raticonal approach to measuring the

cossipbilities of unfailrness to vulnerable borrowers. The policy
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of fu

L disclosure of terms adequately protects the rational,

-

{

vnowledgeable consumer envisioned in €lassical eCoOnomics.
However, tThe bDorrowers in the sub-prime mortgage market are apt

o have overrepresentatiocon of minorities, the elderly, and the

inner-city and rural poor (see United Compapies lLending Corp. v

Sargeant, 20 Y. Supp. 2d 182, 20Z (D. Mass. 1598), who may
reazonably be assumed o be unsorhisticated borrowers, easily
misied by interest rate compar:sons without adequate appreciation
of ocher factors. As a class, such borrowers are by definition
more prone to defaulits than borrowers in the prime mortdade
market. A special disadvantage of a nigh-points, low-interest

mortgage 15 that a defanlt in the early years of the scheduled
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with less egulty in the

low=points, higher

nterssl ralte mortgage rhat generated the same net principal

amount Z0r The bporrower. 2Selng unaples al Yhls stage o conclude
~hat the five-point restricrion has no reasonable likelihood orf

helng sustained as a rational applicaticon of the statute, I

decline to interiere with Judge Grasso's determination that it

should be enforced pending rescluticn of the case on the merits.

For the rsasons sot 2ut above, the relief sought in the

Ry the Court {Armstrong, J.),
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