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iIN THE UNITED STATES DISTRICT COURT-
FOR THE SOUTHERN DISTRICT OF GEORGIA
AUGUSTA D‘VISiON Juh [ .. _,
?ﬁgﬂmfﬁ

<UTLEDGE, and ail : CIVIL ACTION

“lainirts,

L GECORGIA, INC., d/b/a

~ . RENTAL CAR SALES;

?.?S ":JT COSTON MORTGAGE

. WL TORP,, d/b/a

mj ‘*\ LOW,; and WORLD OMNI
i .J =i .&L CORP.; as Agent for

T EOSTON MORTGAGE

L.. LORP.

J8lE

\ganis. , NG, Cv148s8-14,3

QBDER

Slaisaft. Debbie A, Rutledge (“Rutiedge”). nrought the i sent iction

tne Truth-in-Lending Act (“TILA” or “the Act”}, 18 U.5.7 3 1801 gy

Tusrently betore the Court are two motons to dismiss purs ant 1o Rule

} ur tne Federal Rules of Civi Precedurs, flled by Defendants. Vorld OUmin:

L. HEL

2o U"Worlg Ommi”) and CS First Boston iviortgags Capital Lorp.  “Rirgr

-0 the reasons stated beiow, poth Detendants’ motions DIEMIiss wori
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FACT .

. ner amendaed compiaint, ‘iled in February. 1996, Ruiedge 17 :kes severa

3...0n5 sgainst Cefendants pased upon TILA. As indicated bel. .v». Rutiedge

‘;i{,ﬁ >
~~+ .45 t=3t Defendant, HAS of Georgia, nc.. dsb/a Direct Renta. Car Laias
~a 27 anraperty indicatea a down payment of 62.000 on her Retal instaliment

“ontrect {coniract”) tor the purchase of a used minvan. She aisc zlleges that
“evers “othzrr charges,” specifically outiinad balow, were inciuded in o8r conract
g o i trose charges were actuaily “hidden finance charges ' in violaiion vl LA
<Lkl e conienas that Derendants, World Omni and First Boston, sho. . have peen

saom ot tnase violations of the Act ‘n addition to her enumeratéw zubatantive

A¥y ada

S e, Rutleage includes a ’~gtch-all” proviston in her amended comuolaint for all

~tpar anc amilar midden finance charges.”’

i
iri

Sn owarcn 11 1985, Rutledge purchased her used minivan fram HAG. o

surchsTing the minivan, sne executed the standard contract, which w4s on a pre-

nreq toren prominently displaying Worid Omm's iogo at the ver 10D of the

1
i d £ 3

&

.sc « ~ant. <utledge alieges that the delailed terms of the contract yi nate varnous
S 3visoane of the TILA. Additionally, Defendants’ pnimary argumeants - support OF

na.c 5 0t9ns 10 diSMmIss aiso revoive around the minuie detaiis of the form contract.

Sen. 3 getailsg descriplion of that contract is necessary.

jusage aisv inciuded 3 request tor class action certinhcaton within her amer {20 cumpiaing

oo b (D amended COMPIRI 13 irretevant to (figge TnoLEnN3 o desemiss and s tharn regsen

3 e

it e e e dgirgssed.
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uviedge financed the minivii at an annual percentage rate :f 19%. The
--ra hinance chargas for the minivan amounted to $49.885.40. The <otal amaunt
~- sreait orovided 1o Rutleage, 1., the amount financed, was $18 .38.34. The
sstar cmount 1o be paid, after making ail payments inciuding 0 2st, will be

S %51 4 However, the “total sales price” was computed to de 531,881.74.

NG

renglLse t AS inciuded a $2.000 “down payment” as part of the ransacuon
Flutioce usmies making any down nayment towards the purchase of the minivan
Siver Tne sayment schedule of 54 months, Rutledge agreed to pay © 2r $550 ver
seo Tor The vehisle.

'y aidition 16 the basic cost of the minivan. there were ../ ous 'Jther
snarges’ inciuded In determinuing the total cost 1o Rutledge.” Amang i 'ose ‘other
CAazrey s azre Optionat Credit Insurance ($603.01: 2n Octional Service Contract
U000, - wicense andlor Registration fee ($20), 3 Titie Fee {$191, anu a Dacurnent
reparction Fee ($89.50). Althougn Rutiedge contenus that some u? these other
Smargos wale unnecessarnily inflated,” her mamn contention 1$ that “ame 3t he

yiner cr.arges were, in actuality, “hidden finance cnarges.’ She clats that since

Jnen refernng 1o the “hasic cost” of the minivan. the Court refers to the C.st charged for

r ove.us o the product s016. not including finance charges. opticiial sefvice (Harges. Baww?

D gvemenls, RS, Due 1ees, ete. All of the foregoing cnarges. wnan sdded o the nauc 20t for tha
e ofSGUGE B Tinal. ur Tiotal” cnarge, which was apparently 331, 351.7+4

- wxgmeiz Futlerdge wiaims that o 1otal of $39 waz charged o1 licenss - straben. and

e tges. TOg selual 20ST pursuant o Georgia law is only 338 Aapparenty. Hulledge nas nos vy
Laen romoed the addibional §1.

b

Ak P
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.« ther cnarges” are hiaden finance charges, the actuai finance tharge weas
no<3tated and the overall amount financed was cverstated.

Kuticoge, in ner amended compiaint, assarts thatthree of the "o iier charges
Lozin the TILA First, she claims tnat she never made any dowi oavment of
51000, as cearly stated on the contract. Second, she ciaims that the $8C0
Ipuonal Lervice Contract stated that it wouig be paid To tne uouir ~any named
seic, | wnsn. in fact, there was no wther company indicated on - 8 contract
Eimo., o Sha claims that the §89.50 Document Preparation Fee was neiher a tée nor

-hargw pemitted under the TILA, but ratner was a disgquise jor an addinonal finance

1 acduwion to the above, Rutledge sigo purchased a Hetail Purcrniase Contract
ror 5248 from HAS. The Retail eurchase Contract was for the “Gold Lheal” option
!

an ner used minivan., TS unciear to the Court axactly what benefit Rutledge

-scur.ad 1 exchange tor her 5298, She alleges that the Gold Seal « otion was &

_..a :or a midden finance chargs and, once again, created an infiz.ed financead

wilio8

(73}

LADoiu palance and understated finance charge.

Afrer tne contract was executad netwesn Rutieags and HAS, tnhe contract
eas romunaily assigned 10 Worid Omni. The contract was then re-ass oned 1o rirs',
Sastes. ~utiecge alleges that World Omnis actuaily she servicing » 12nt for First
suste::.  »he aiso alleges that First Boston 15 tne undisciosed “real ¢wner " ot the

Sontisct eng the undisclosed creditof of the entire ransaclion.
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<ithanugn thesr arguments are considerably more dataied. Tefendants’
‘unramenta: asseryon 1s that, as mece sesignees of the contracty, they anjoy himited
Loy unaar the TICA for any statutory viniations of that Act. Wheisas creditors
ares -3 to @ Digher stangard unae’ TILA, Detendants assert that a’3ignees ot A
~oAvrLlLl afe nela 1o a much lower standard and, for that reason, ney motions to
Si3mitas shouid be granted.

. t-e: case at bar, potn Detenaants nave ~ratted colorable ley = arguments
s.pooTung their contention that thay are merely assignees of the cort oCl. FOrine
sauTv g (3asons, nowever, the Court disagrees with Defendants = 0 witl deny

~eim TIOTIoNS 1O dISmUss.

DISCL3SION

‘. ‘Acton teo Dignusg for ilure 10 te g Clai

Luw. 1 2{b}{B) of the Federal Rules of Civil Procedure permits ¢ efengant 10
o Lo ooSIms3 a compiaint on the ground that ine piaintirf has taisd to gtate 3
Lzm upan which relief can bpe granted. Ruie 12(bi{t] states that:

“ns following defensas may at the option ot the pleader pe made by
AanLon . . B) Tallure 10 stale & claim upon which relief can bs yranted

'+, on a motion asserung the defense numberad (6) to disiTiss f0r
‘aiure of the pleading to siate 3 claim upon which reilef .an ve
granted, matters sutside the pleading are presented 1o awd MO
sxCiugea by the court, the motion snhall be treated as one for sumary
Lsdgment and cisposea of as provided in Rule 56, and sl paruag shall
Le Jiven reasonabile opportunity ©o present ail materal made poiunent
‘5 such a motion by Rule 6.

(€1
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 rroion under Rule 12(b)1(8) attacks the legal sutficiency of e compiamt.
o3 nencE, the movant says, “Eyen if everything you ailege 1s true, 1= law aifords
Lo oreat 0 Consequently i determining tne merits of a [l motwn. a
ULt muet assume thatall of tne factual allegations ot the compiamt .ue UUeE, £.4.
ool States v, sauperty, <99 Us. 31n,327. 011 5. Cu 12670 12T, 1130 kd.

Lo .55, 24301991 Poweliv. Lenron, 914 F.2d 1459, 1463 (11t {, 18801, and

PRIRUAEREING JU QP [

- srsese srem i the light most savorabie to the plaintift. t.4. Sofarzin v, Finelias
Cganoy, DE1 Fled 718, 721 (11th G 12911

a3 Uatendants correctly pomnt out in their priefs, the Court mus: assums that
“he a0l allegstions of the compiaint are frue. Lut if need ne:l accept 'he

¢ _sichs of law asserteg by & non-movant, Applications ot law 18 congwered

P
[

<o orm Coart dg OQVQ. weasing Serv. Corp. v. River City_Censtr., e, 743 F.2d

o7 .76 1 itn Cir. 18840, Sursuant to Rule 12(bl(B). the Cour: shail treat «
-0 to nsmuss ror falure of the pieading to state a claim upon wi o ih retiet can
L. _-antau as onhe for summarny wdgment, i# matters ourside th ieaging are
Lo ronted 1o and not exciuded by ths courl. Rutledge, m her prizfs oppESINg
SerLrdants motons to dismiss, Nas ncluded matters vutside of the coiadings. For
~. . reqgoing raasons, nowever, Lig Court need not consider thous items. he
Toust awul. tneretore, ueat inese motions as mouens 1o GISMiIss. The _ourt will not

e Lrm tnese motions NTe motions for summary juggment,

PR SR
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h. Nhe Detfendants are Assign suant 0 the TILA

Py sasic Arguments of the Parties

Nond Omne claims that it 18 not o creditor in this ransaction, ul rather s
cher 0 @assignee of the contract. As such, World Omrme claims thattf, TILA grants
¢ P ricaa Loty tor violations ot the Act. Fust Hoston aiso assert that azs an
azsighee ¢f the contract, ot s held to 3 lower standard of hability than that of &
credilor.”  ris vital. theretore, 10 determine whether Worid Jmni anc ~irst Boston
are. i ract. cssignees of the contract, or are creditors in this ransacuon. ¥ both
Cerendante are assigness, then puisuant 1o TILA they erjuy limites “tability and
ma/ -ty pa naid liable tor TILA violations that appear on tne face of he cortract.
it, ~ewever, aither of the two Defendants were determined 10 be a ¢i 33itor in thus
rransy sticr, then, as a creditor, that Derendant would be fuily liable +ur violations
St the ACT ‘egaraless of whother those violations were apparent an the face of the

OB hwt g Tol o

‘me Court recognizas that World Omni and First Boston are supporting ¢ 3ir mobons 1o
4i3muss indorencentiy, cather than consoclidating thelr arguments. After thorougls  r2ading both
2e7s L sriets filed in the case st bar, it is evideat 10 the Court thst potn Detendsr s are actuaily
assernn g idenucal positions. For exampie, World Omni begins 1ts argument in suppo - of its motios
sv azsaerting *hat it s an assignee and not & credtor. First Boston begins its argument by ciauming
“rar the oniy document relevant 1o its kability is Rutledge s contract. (See Uet.'s Reply Br. at 21
Aanougn woided aifferently, these two arguments are, in essenca, identicsl. Lumited llabiufty, as
1atermunad snty Oy referance 1o the Contract, presupposes that one s defined as 8n assignee. 13ther
~aroas 2 c.editor. First Boston 2 initial asgument, therefore, presupposss that i = an assignee,
seion 1L denucal to World Omni's initial argument.
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Thus. tna Court must first determine the status ot each Defenda 1w in the case

T . cther words, it must be determined whethear aither Uerendant s a

wor or wnatner either Defendant (s an assignee. Depending on ihe status of
<~ aternsdant. the Court must Then ascertain whether Rutiedge i~as gropeily

BRI

sisar-2d ¢ Jlaim upon which relief can be granted against either Det: dant, given

4

‘o apcroprate iegal standard to wnich each s naid pursuani to the LA,

3. Congressionai Purposes fo: Enacting the TILA
“he " ILA was enacted “to assure a meaningful disciogure of credit terms so
triat "2 consumer will be aple 10 compare more readily the various credit Terms

Aim ang asvord the unintormed use of credit and (o 2rotecl ine

SUEHG E I

e . e e i i R i E 74 ¢- C 3
S5r3. ~8r £gamnst naccurate ana unfair credit biling . . . pracuces. 5 U.S.C. 3
1307 1. The nope of Congress was that the TILA would heip - hancs the

- 3aticatio:n. of the sconomy and create an awareness of the cost of i &gt through

e u. gmieg use of credit, id. (emphasis added}.

‘Nhat Consututes a “Cizditor” For Purposes cf the TILA-

fursaant 1o the Act, toth creditors and assignees can be neid liabie for TILA

Lis.aTmz. s creditor s

. re-son whno potn (1) reqularly axtends. wnather 1n connectsy with
yan;, saies of property or services, oOf Otherwise. monsumes wradit
wricn 13 payable oy agreement in more than four nstailments or for
~ricr the pavment of a finance charge s or may be reqguired, ¢nd (<
~e person 10 wnom the dept ansing from the consumer redt
a.acticn s ibally payable un the face st e svidenwe Ut

“H
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ndebteagness of, sf there 13 NO such evidence of indebiednr 3. by
agreement . . .

BV R o 160Z(R

fhe reguiations implementing the Act define creditor in a simua: mannet, put
aLe saghtly gitferent language. Oyrsuant to the reguiations, 2 creditar 8

A p3r3on (Al who reguiarly extends consumer creait . thats subject

5 = nance charge or s pavavie py written agreement in more tharni

ifour nstailments (not inciuding a down payment}, and (B) v whom

:he « bligauon is initiaily payaple, erther on the face of ths ~wotée Of
.antract, or by agreement when there Is no note or contrast.

s R 3 228.2(a117) The regulation furtner detings “consuiel credit” as

arear niteraa or axtendedtoa consumer primarniy tor personal, famih . ur household

curpuses 12 CFR 5 226 2(ai12).

) What constitutes an Assignee tor Purposes of the TILa

Altriough neither the ACT nof g impismentng regulauons dJefine assignsa. at
5o one court within the Eleventh Circuit has detined that t18rm. Ai 458ignes, for
s Burposes 1s simply “1a} person 1o whom an assignment is maus.” Myers .

. R78 F. Supp. 15583, (M.D. Ala. 1995 (et Black's Law

Tee Court notes, with interast, +hgt in 1882 the slaluldly gefinition 7 #sradgitor’ was
Luosisotali/ owied 1y SCOPS. Ortor to the 1982 Amendmsents (o the Act, 8 crediluf Bisu nluged
“a parson who raguiarly arrsnges for the extension of congumer credit, which i3 payable in more
shan ur i Staliments of tor whech the payment of a financa chargs is of Mav ow requued, fram
LEFE0MS VIO are ot creditors .. ' sse Pup L. No. 37-32C. § 702a), 986 S18. 1538 (1381
S IngGress smended he agafimtuon o sxcude “arrangers” of ~ragit. instead, Leagress shose
moce aw Lreditors poth card issuers and any person Wwho honors a crsdit card ang ifers 2 gisgount
o 03 2 finance cnargs in ppen-ended aredit plans. In the case atr par, but tor s amanded
enronn, Autleage couid have assarted that Defendants “arranged’ cradit in this - ansacton. This
ner mene (o TILA makes It ciesl thar Congrass intended 1O firnit the category of « ‘aditors for A

«
i
F

bl o ¥R

Ww



et cary L 3Z-bG {Ath ad. 13681 An assignment 1s he “sranster o Making ovel

5 ai:.iner of *ne whnolte of any property, real of personat, in possess,un ur atuon,

..y estate o ngnt theren. (4. (eiting Halywell ¥ Smigh, 502U 47 5504,

PNV N
z CeoC21 1028, 1YL £d. 2d 196 (1992 {acceplting Blact 5 getirntions

5t RaLignes and assignmentij.

£. status of Defencants Under the TILA

.+ -iear to the Court that, at tne very isast, botn World Canni ana First

-
: &

Sosiuhi are “assignees’ for purposes of *he transaction N question. ven tnat the

> &

Leati.ary gannition of creditor no longer inciudes mere “arrangers’ o1 redit it 15 NOt

(3 trme Court that eitner Waorld Omni or First Boston are credite =,

CIg s

i orger o De 3 creditor purguant 1o the ACT, one mus! satisiy buih

LG Larermis TS O the statutory detinition outlined above. Although both Befenaants

may -ave arranged the credit transacuon through thewr sssociation vaith HAD, ihe

an ol hsted neither World Omni nor First Boston. put rather Hias in Augusta.

Tieor va, (5 Ine \nitial cregitor. 1113 U necessary for the Court 16 5 o peyond the

-3~ .anguage of 3 statute when that plain janguage 3 cieat. _ae generaily

Copodme! Brog, Safery Commn Y, GTE Sylvania ioc., 447 U3 1L 100 s W

nen s L, £d. 2d 768 {1980} (staung that uniass thera i3 2 cle: i1ly axpressed

S T R

~rent 1o che contrary, the piain janguage of a statuie is conclusive: The Cfficual

Tomonesy ary o tne Act's implementing reguiauions, howevar, is aise informatve on

STTAT AT e Lftical Commentaty scates Thart

0
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1}t an obhgation 13 initially payabie 1o one peison, thal persoy. i the
-reg;tor even it the obligation by its 1efms 13 simultangousty assigned
r0 another person. For axampla: An aull dealer and a bank have a
Susiess Felationsnip i whicn the bank supplies the deaier with credit
<aie contracts that are \nitiaily pavabie 1o the dealar and provige 1af e
mmadiate assignment of the obligation 10 the pank. 1he dealer and
aurcnaser execute the contract only after the pank approves the creait
~oririness of the purchaser. Recause the obiigat: is initaily gayapie
on .ts jace 1g ine dealer ‘ne gealer is tne oDy creditor . the
rranzaetion.

< -
3

Srfiaal Commentary e 12 C.E£R Part 266, Paragraph 2lalll 7 {amphasis
acaucy®

Althuugn tne contract may have been printed on World Omni's letterhead and
ke onUfast may have neen imwnediately assigned 10 Dboth Datendants. 0
neraiheless isted HAS as the imitiat creditor. T he Court, therefore, {1ds that both

Cetencant: in us matier are oroperiy categorized as assigness. and 1ol as

craditers.

1. 2 ergndants Liability as Assignees Ynder the TILA

A Which Documents Mu:t the Court Consider Under TILAY
Hutlizdge asserts that Defandants are liable a8s assignees evan i the TILA
sicialions ire not apparent on the face of the contract, She asserts 11 ut her claims

san withatand Detendants moticns 1o dismiss because botn World _iami and First

The Court scknowiedges he mgh degree of deference that is accordea to tne Official

_smmantars to 12 CF.R cart 228 published by the Federat Feserve Bowrg, winen is genacaily
{ iihollin, +44 U.5. 255, 566 100 =

srarred ¢ -6 Heguwiation L. Jee F Motor Cradi
“the

crocmo, TA7. 83 L. by 2d 22 21 (1980} (recognizing that considerabie respect i agcorded
Garpiaranin given ol stature by the oft8rs or 23genty rharged waile 11 agminiiaton.”!

Tt

A TR
Fav L B0
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LoLty o stwuld have known of the TILA violations based upon net onfy «(na contract.
cut baseqa upon all of the documents assigned to tham
Tme TILA states that

2ixcept a3 otherwise specifically provided in this subchapter, &y civil
sono o a8 caoiation of thus csubchapter or grocesding under LCtion
eUT of this fitle which may be brought adainst a weditor may be
“asn ained agamnst any assignee of such creditor only iF the vio.ation
=t wituch such action of proceeding 18 brought 1s apparent on the face
5t he disclosure statement, 2xXcept wherg tnhe assignment was
nvoliantary. For the purpose of this section, a viciation apparant on
‘ne Tice of the disclosure statement includes, but is not imited 1o {1
_d.ssiosure which can be determined 1o be incompiete or ina: urate
o rne face of the discigosure statement erdocuments as: yned.
112 adisciosure which does nol :ise the terms required 1o be 1i52d by
s subchaptear.

Lo 184 1{a) tempnasts added).

‘ubiedge, worid Omni, and Fust Boston saem to agree that . editors anu
335015 cre treated differently uniaer the ACt baseda upon ine foregon:y language.
The pruties disagree venemently, however, concerning which documents must be
L4KsT MG 3ccount when determining assignee hapility.  First Bosta.. and Worla
Sme. cartend thal only The contract muast be viewed by the Court i determining
wnoatner ze assignae is liaole under the Act.” Rutledge asserts that the Court must
-0+ paver 4 the contract to tnose “..ther documents assigned.” For 'ne following

‘mason:, na Court agrees, 1o a imned extant, with Rutiedge.

[,

rougn The agt veters 1o {acaily apparent viciationsg on the disciogute 312 -nant.” for the
: o 72 case a1 bar the disclosure s(ziement is the contisct.

NS

aG Jza
{(Rev. & i
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The 1anguage of the Act clearly stataes that assignees are iiable under the Act
s~y Ftne siolation for whicn such action of proceeding 1S nrought us appsarent on
the tace of ‘ne disciosure statement. See id. However, Congress chnose not to limit
e sectior of the Act to only 3 single disciosure statement. instzud, Congress
mia.. T oisar that a TILA viclation is apparent on the “face of t.ie disClosure
s~3rement” ¢ the disclosure can be determined to be incomplete or inaccurate from
tne face of the disclosure statemen: of other doguments assigned.” 14, (emphasis
agczd). ungress couid have chosen to iimit assignees laoility bazed wholly on
the . .scloiure statement, but specifically added language directi:g courts to
~orioanr cre ‘other documents assigned” as well.  This added lanuuage fmakes
gertec: sarsa. Congress enacted the TILA to assure a meaningfu! Zisciosure of
~redn -erms S0 that consumers would be able to compare more readtty the various
creaqit tar s avaiaoie 1o them and avoid the uninformed use of credit. 3ee 15
L S.C 8 15C1{a). The Actis designed 1o protect the consumer against inaccurste
anc unfar credit biling. ld. if the Court were only 10 consider the contract when
ceterrmining the potential liability of an assignee, then the coails of 1:e Act wouid
re saverep: undermined. By focusing the Court s attention to anly 3 one or Twa
Lage nstadment contract, an assignee could easily avoid sven the u ruted hability

Lnag: T~ rsgardiess of what information the supporung contractua! documents

cortszined.
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wher Zongress enacted Secuon 1841{a), T attemptad 1o elimmnate

Lncartaint.es 0 the area of assignee «3bility. See S. Rep. No. 368, 3¢ith Cong., «d

EEN

Ces. 2-37 (1980). The Senate report reternng 10 section i6411a) states that

iJdirdar present law, an assignsee i3 generally iabla only wnere a
aianion is ‘apparent on the face’ of the disclosure statement. What
‘'ypes of violations are covered is unclear. This section provuies that
Lolstions are apparent on the face of a disclosure staterner.. when
JISCIosSures are inaccurate or incomplete paseg on the sialement or
,the) gocumentg ipvoived . . - .

- 4 32 1 :mphasis acded). See alsg Myers, 878 £ Supp. at 18557 (basing '1s
sonien aa a careful review of the ~socuments” and briefs of the pariies).

Iyticgge contends that the Court, in addition to the contract, grould consider
4 soo sz ats produced in discovery bstweaen the partiss. | he Court -lisagrees that
smg ..t anould be construed that broadiy. When determining assivi'es fiability. i
L G tho . aithougn Congress intended to limit assigniee iability for TH.A viofations
T oaurass &iso intendea courts 10 100K 10 all documents assigned, including, but not
ritsg to, the instaillment contract. As such, the documents that govern whsthet
L Tl veiation was facially apparent are those documaents necessarily assigned
aieng with tne contract from the creditor to the assignee.

in ..hrg on Defendants’ motions 1o disrmiss, the aurt i -, of course,
Ls..me -rat all of the ractuai alisgatiuns of the compliaint are tru: 2nd construe

war g otne agnil Most Tavoraole to 1he piainuff wased only on ©er comupiaint

Suteage is3erts that the TILA violations were facaily apparent tased upon the



ST e TT Al VUL ETUCKEREVERITT » 18178237238 NUF LE L -l

-

co-t-act and the Retai Purchase Contract.® Theretors. the Court wili look beyond
“he contrast, but wiil imit its discussion to those documents that Rutiedge asserts

-~ mar comr plaint were assigned 10 Defendants.

B. Which Violations Shouid Have Been Facially Apparent to Defendants?

Based upon the two documents assigned (“the assigned documents”:.
“uzlesge contends that Defendants should have noticed the facially apparent TILA
J1Ci3y ans -0 this transaction. [he four TILA violations. RKRutledge contends, are that
s down payment was imsstated, and that three charges are. in reality, midden
‘rance crarges. T hose three charges are the $89.50 Document Preparation Fee.
“mw $8600 Optional Service Contract, and the $288 “Soid Seal” option charge.

Taking the tactual allegations of the compiaint as true and coinstruing them
n tne light most faverable 1o the piaintiff, the Court cannot state that these
issignees shouid not have viewed this transsction without atarm. Rutledge agreed
o pay over $30,000 for a used minivan. Although in a free-market economy.
w iling buyers wiil pay what wiiling seilers demand. aven if the paice is highly
Atlated, it appears to the Court that paying over $550 per month for & used minivan

st.ould have caused Defendants to closely scrutinize this transaction

*  Rutiadge zisc asserts that the Vahicle Waorkgheet used 1o determine NADA ook values was
550 assignad to Wond Ommi and First Boston. {See Pl.’s Br. in Opp n 1o First soston = Mot. 1o
Siarruss 2l 31, However, 1hat assertion does not specitically appear i her compisint.

(R
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With respect to the alleged misstatement ot the down payiment and the
Yecument Freparation Fee, the Court finds no faciaily apparent TiLA violations.
Autemobile saies routneiy include down payments of vanous amounts. Purchases
sitan offer 3 down payment to reduce their overail debt and monthly payment.
although HAS may have improperly referenced 3 down payment on the contract,
‘ne Court finds no facially apparent violation of which the assignees should have
seen aware regarding the down payment.

Similarly, although & charge of $89.50 for a Document Preparation tee
rav o8 sornewhat high, it is a charge which is routine in the sales industry. An
335'g:.0€, pased onily upon the assigned documents, could hardly be sxpectled to
4atermine That the Document Praparation Fee was, in reality, 3 migden tinance
charge. | @ contract specificaily states that the Document Preparation Fee was a
“¢g@” -3 be paid to the creditor. Section 16085 of TILA states thata “finance charge
~gac rot irciude cnarges of a type payable in a comparabie cash transaction.” 15
J.5.2. 8 1308({a) {detining what constitutes an allowanle finance char.jei. Assuch,
a7 charges that are 'imposed uniformiy in cash and credn trangay:ions are Nl
inance charges.” Official Commentary to 12 C.F.R Part 286, paragraph ~la)
‘amphnasis added). Rutiadge contends that this charge was 8Xces. ve and onlv
‘mposed because it was “sustomary.” However, it doas not appesar on the face of
‘e ausigned documents that this charge was not imposed uniformiy accorgance
~ th the raguiations. An assignes of the aésigned documents wouid ot be able 10

1B
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-,s~ern that this charge was, as alleged. a nidden finance charge. See 2i$0 Wallace
_ Brownell Fontiac-GMC Co,. lnc.. Z03F.2d 525 (11th Cir. 1983). The Courttinds
‘nat the Document Preparation fee did not present a facially apparent TILA
Liclation. Rutiedge, therefore, nas not assertad a claim upon which raiief may be
jranied against Defendants with respect to either the Document Preparation Fee or

ne down payment.

2. i i { 1yi r

With respect to the other Two charges, however, alieged 10 be hidden
“rance charges, Rutledge nas agserted a claim upon which relief may be granted.
The Court meregly has 10 assume that Rutledge’s factual allegations are true for
aurposes of daciding thess motions to dismiss. Rutledge asserts that the other two
charges c¢n tne face of the contract are actually nidden finance charges that
Nefenaants. due to their industry knowliedge and association with the deaiership,
snould have known to be violations of the Act. The Court need not, at this umse,
agjudicate tne merits of this case. !t must oniy determine whether a claim upon
which relief can be granted has teen asserted by Rutiedge.

Regarding the charge for the Gold Seal option, the Court notes an
apparent ¢is¢repancy in the assigned decuments. A charge of $298 for the Gold
Leal opLior. appears on the Retail Purchase Contract, which contract aiso references
‘ne selling price, document preparation fee, 1ax, titte, and down payment.

—~uwever, the actual contract does not specifically raference the $298 Goid Seal

17
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aption unaer the “Other Charges” category.? it appears that the Gold Seal option
~as somerow rolled into the purchase price of the vehicie, which though not
nscessarily a violation of TiILA, may amount 10 a violation depending upon the
nature of tne charge. After a detailed review of the assigned documents. it is
uncieas to ~he Court what the Gold Seal option charge sncompasses of how 1o
4etermune (he nature ot this charge. Taking the factual allegations of the compiaint
as “rue anc construing them in the light most éavorable to the plaintilf, the Court
grvas the panefit of the doubt to Rutledge in alleging that this charga may constitute
a facially apparent viciation of TILA.

Similariy, the Court is unable to determine the nature or catagory cof the
2630 Dpuonal Service contract. Daefsndants raise interesung pointe with respect
13 iz allegation that this charge was not 3 facially apparent violation of the Act.’”
Detendants properly assert shat a service contract fee offerad uniformiy to both
ash and credit purchasers is not a finance charge. 18 U.S.C. 31 605(a}. A servics
~a~tract may aiso be included in the “cash price” paid for the vehicie. 12 C.F.R.

L on26.2 (a)2); see aisg Official Commentary te 12 C.F.R Part 266, Paragraph

5 The _ourt notes that tne copies of the assigned documsents prepared by oth parties are
~earty llegible. The Court has strained 1o gelsrming the exact charges and nature «  those charges
m senuding these motons 0 digmiss.

5 afendants contend that "2 hidden finance charge cannct aiso be faciaily apparent.” Tha
- surt cisagrees. Although Dafendants’ assertion may be trug whan this statement i3 appiied 1o one
sacty, it i cisarty untrue whnen applied 10 two different partiss. A hidden finance charge may 0ot
- @ appITeNnt to a purchaser, butmay be facially apparent 10 an informed and sophiscated assignee.
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2{al{9). However, the contract also requires that the name of the company 1o
wrich the funds will be paid be listed on its face. There is no company listed.
Rather the contract states “N/A” instead of indicating a2 companv's name. The
Scurt firds that omission facially apparent. Once again. construing the factual
allegations in the iight most favorable to Rutledge. the Court finds that she has

ssserted a colorable claim with respect to the Optional Service charge of $60C. &

CON N

The Court has considered the motions to dismiss filed by Werld Omni and
First Boston, weighing carefully the arguments groduced in support and in
spposition of both motions. For the foregoing reasons, World Omni’'s motion t©
aismiss s hereby DENIED. Simiarly, First Boston's motion to dismiss s also
DENIED.

A~
SO ORDERED, this WY day of August, 1996.

JUDGE, UNITED $TATES DISTRICT COURT
SOUTHERN DISTRICT OF GEORGIA

Autiedge also ciaims 2 violauon of TILA with regpect fa the “1ax and title” portion of the
~smtiact, .n that the stated charge exceeds that required by Georgis iaw by $1  3he does not,
1owever, spacificaliy plead this ciaim in her amended complaint. instead, she .icorporates this
srgumant trrough the “catch-ail” srovision of her smended compiaint. iSee Am. Compl. § 191,
Sivan that the Court wiit deny Defendants’ motions 10 dismiss based upon the rsasons above, 3
argthy discussion of thiz chargs is unnecessary. Rutledge may assert that thiz over-charge faclally
siclated TILA. The Court tzkes no position on the merits of whether this additional and siiegsdly
o wful cvec-charge was facially appacent to the assignses or was sumply 3 ¢2 nuiunis eror in the
controct.
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SESBIE A RUTLEDGE, ; CIviL ACTION
> ainriff

HAS OF GEORGIA, INC. d/b/a

HECT 2ENTAL CAR SALES,

~a fIRST ROSTON MORTGAGE

DAPITAL TORPORATION, d/b/a/

ALTOFLO, INC.: and WCORLD

SAING EINANCLAL CORPORATION,

#s agent “=r CS FIRST BOSTON

ACORTGACFE CAPITAL CORPORATION;

Natondants. ' NO. CV195-166

ROE

~ ‘his putative ciass acticn, Plaintiff, Debbie A. Rutledge, nss filea 3
smpaire under the Truth-in-Lending Act (“TILA™), 158 U.S.C. 21807 et seq..
sg3inst Tre above-named Defendants. The case is prasently before the Crurtonthe
¢ vian n1 Defendant, HAS of Georgia, inc., d/b/a/ Direct Retail Car Sales ("MAS"),

‘51 summary judigment and on Plaintiff’'s motion 10 strike the affidavit of Nancy R.

“~.si0s For tre reasons discussed below, Plaintiff’'s motion to strika the affidavit

V23

< sids’ sFidavir was filed by HAS in support of its mation for summary wudarnant.

A4 5T BEELECSLIOT ¢ LLIuBn3asMONLI3Ad LPiB8 SE/eL/eR
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~f Nancy R, Sh eids will be DENIED and Defendant’s moticn for summary udgment

v tixewnse. e DENIED.

FiCTS

e Macen 11 1995, Plaintff, Debbie A Rutledge. purchased 3 ysed 1994
Msuais . Minvan for 512.8966.34 trom Defendant, HAS. in doing so. Rutiedge
arirereq 110 ar instaliment sales contract with HAS, agresing 10 pay 19% interast
i~ excrange for the financing of the purchase. This contract also charged Rutledge
a1 $20.50 document productian fee, & 3600.00 optional service contract fee, and

4 5238 .07 charge for 3 Gold Seal Protection Program.

PROCEDURAL HISTORY

Y October 26, 1998, Rutledge filed 2 complaint, alleging that *he above

~1aroes +ere hidden finance charges in violation of the TILA. In her compiaint,
%.tledge ~ontended that +AS had entered into instaliment contracts wsith otner
--adit cuctomars, all putative class members, wherepy the amounts firanced and

rae firance charges were overstatad, and whereby hidden finance charges were
efudad on the joan agreements.

485 ~ms filed 2 motion for summary judgment on the grount hat the
~nnreste: charges were mcurred indiscriminately in both casn ~g creait

rsnezsniens. thereby negating any TILA violation. Rutledge has filed .. respanse,

3 7EA
4y 882
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~cmtendmg st the charges were, in fact, charged discriminateiy.

aien g 0 omotion under Ru
¢ Zotelds Sifida rit, filed in support of HAS'S motion for summary judgment.
| DISCUSSION

i Plaintiff's Motion to Strike Shields’ Affidavit

“agerai Aules of Civil Procedure. Rule 86(g) provides:

3 “houlc it ‘appear 1o the satisfaction of the court at any time that any

! <% ‘he affidavits presented pursuant to this ruie are presented in bad

, 2+ - gr solely for the purpose of delay, the court shall forthwith orcer

! ‘ha party emploving them to pay to the other party the amount of the
easonanie expenses which the filing of the effidavits caused the octher
sary ta incur, including reasonable attorney’s fees, and any offending
~zrry of attorney may be adjudged guilty of contempt.

S

“aimtiff has filed 2 motion to strike Shields’ affidavit under Rute 56(g) of the

Rutiedge has

(e 56(g) of the Federal Rules of Civil Procedure to strike

i it 5 Plaint:$f's contention that Shieids’ made her affidavit in bad faitl: because

:-e srarea crat “lalll retail customers, ~ash or credit, pay The same $89.50

..iocurment proauction| charge,” {Shields’ Aff. at €4), when, in fact, Plaintiff has

~ataimeg  through discovery, two CONtracts in which rhe $89.50 fee was not

assessed (P’s Mot. o Strike, at Ex. A.8). The contested portion of Shieids’

aftidavit reads:

3 ‘'~ connection with said purchase, Ms. Rutiedge paid an $89.50
43cument preparstion fee which 8 assessed without regard 10
~hether the transaction is financed of for cash. This charge s
_sed to heip pay for the document handling costs. inciuding, Zut

(a2

3@ IO S65LEESLTOT & LLIMENIUIXONLBAM LY a8
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~ot limited 1o preparation of sales contracts, ranster of titles,
eti:. All retail customers, cash of credir. pav the same $89.50

rharge.

L~k 3 (ha 'anguage of this paragraph, LS raasonable to conclude tha Shieids’
srarements about the $89.50 fee refiacted a2 general policy, and were nat based
unor insgect.on of all the consumer sransactions of HAS. Indeed, at no time does

S oagldes state i nher attidavit that she has examined every contract. Trere 18 N0

5 dence of nad faith on the part of Shields and, as such, Plaintiff's motion to strike

~iit be DENIED.

1 Setendant's Motion for Summary Judgment

“orsndant has filed a motion for summary judgment under Rule =86 of the

= adera fules of Civi Procedure, asserting that Plaintiff cannot assert a violation of
e TILA  Summary judgment requires the movant to establish the ahsence of
gznuire issues of material §act, such that the movant is entitied to judgment as 2

~iatter ¢f ‘ayy. Fed. R. Civ. P. 56(c}; Lorgmann Enterprises, Inc. v. EQuiCe inc., 32

£.1¢ 1532, 1532 {11th Cir. 1994), cert, denied, 116 S.Ct. 335 (1995). After the
~ovant r-rets this burden, "the non-rmoving party must make 3 sufficisrtt chowing
+4 establish the sxistence of sach essential element to that party’s casse, and on
. hich that carty will bear the burden of proof at trial.” Howard v, 8P Ol inc..
£ B v <20, 524 {(11th Cir. 1994){ciung Celotex Corp. v. Catett, 477 1S, 317,

< 24 [19238)]. The non-moving party to a summary judgment moton need make this

328 CEATON SECLEZGATTT ¢ LL1d3N3EIONL3Ad T9:0  S6-8L-89
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skowing only after the moving party has satisfied its burden. Clark v. Coats &

Clark_0g 3273 F.2d 604, 608 (11th Cir. 1991). The court should consider the

cagirgs  devosinions and affidavits in the case before reaching its decis.on, Fed.
s Tiv. & S€(¢). and all reasonable inferences will be made in favor of the non-

mevan  (riesal v, Hamiin, 963 F.2d 338, 341 (11th Cir 1882}

1 Truth in Lending Act

. ongress enacted the Truth-in-Lending Act to encourage the informed use of

=gt amasng consumers. 15 U.S.C. §1601. To that end, the ragulations

iz 5.

aromulgated under the Act require that finance charges be clearly disclosed to the

~ensumer. 12 C.E.R. 5226.5. Section 1605 of the TILA defines a finance charge

oays

i 1 Tlhe sum of all charges, payable directly or indirectly by the person 1o ?
~ham the credit is extended, and imposed directly or indirectly by ha é
: nrecitor as an incident to the extension of credit. The finance charge

i0es rot include charges of a type payable in a comparable cash
Tansact.on,

L U.S.C, §16805. See alsg 12 C.F.R. §228.4 (a finance charge is any amount

iminosed incident to the extansion of cradit).

Me<pnaant contends that it has not violated the TiLA because the contested
~-arges were zither imposed or made available to ail consumers, regardiess of the
' rathos - payment. in support of its assertion, Defendant provides the affidavit

5 Nancv R. Snields, Secretary/Treasurer for HAS. In her affidavit, Shiekis states

PRV
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‘i the $£89 50 document production fee was charged to both cash and credit

 pesirars anc that the $298 Gold Seal Protection Program and the $600 Optional
e sics Contract are made available to ali consumers, regardless of the method of
haymers?

Slai-ritt Ligorousty denies the validity of Shields’ assertions. and has provided
sfdavits and exhibirs tending to show that the contested charges may liave been
vicae~ “tmance charges. Concerning the $89.50 document production fee, for
metarae Plantiff has submitted a supplemental affidavit of Rutiedge, stating that
:n=nas oracused, through discovery, a cash invoice that does not show a document
.runzration tee.  (Rutiedge Aff. of 5/8/96 and Ex. A). This information negates
Stields klanke: statament that the fee was charged to all transactions, ragardless
»f the me-hod of payment and, thus, creates a genuine issue of material fact onthe
nerter. © ze LCelotex Corp,, 477 U.S. at 324.

7 - rerniag tha charges for the Gald Seal Protection Program and the Optional
Se-vice Trntract, moreover, Plaintiff has submitted the affidavit of 8. Jokn Shreiber,
; sarzleqga ar the frm empioyed by Plaintiff to investigate this matter In his
sfridavi  Schresber zlleges that he has examined the discovery obts ‘ad from
Jetendar+ and has found that in @ majority of the credit transactions, th="- was 2
Z¢id Zex Prorection Plan charge and an Optional Service Contract Charge assessad
“n the pichaser without corresponding warranty information in the file. {Shreiber

2f' a2t 1+3 ann b). Moreover, Shreiber detailed that in numerous transactions, the

ol F-N
2 A8
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Jooorar Selvico Contract was duplicative of the warranties stil existing on the

vebictes d, ar 95¢, 110

B

This information creates & genuing i1ssue concerning

pEtner Trae two servicns were shams, constituting, in reality. hidden tinance

charges.

CONCLUSION

Plamitiff nas shown that the contested charges may be hidden finance

¢

~narges  Accordingly, Defendant’s motion for summary judgment is DENIED.

*Acraover. *he Tourt finds that Shields’ affidavit was not made in bad faith and, as

swen, Plaintiff's motion to strike is DENIED.

SO LRDERED, this

fjm day of August, 1986.

SOUTHERN DISTRICT OF GEORGIA

4
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JUDGE, UNITED STATES DISTRICT COURT
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