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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKTAND
BRIAN ROSS,
Plaintiff,
-V~ No. 00 024475 Nz

L4

BOB SAKS TOYOTA, INC., a Michigan
corporation, ROBY E. ADAIR, an
individual, NATIONAL CITY BANK OF
MICHIGAN-ILLINOIS, a foreignm banking
corporation, SPEEDY MOTORS &

COLLISION, L.L.C., a Michigan Limited
Liability Company, and CONTINENTAL ’
INSURANCE, i

Defendants.

/

DANI K.. LIBLANG (P33713)
SCQTT J. SINKWITTS {(P56107)
ATTORNEYS FOR PLAINTIEF
165:N-OLD. WOODRARD AVE

e

MARTIN G. WALDMAN (P27609)
ATTORNEY FOR BOB SAKS, ADAIR
AND LOWE

26933 NORTHWESTERN HWY STE 190
SOUTHFIELD MTI 48034

248 355~5990

STEVEN R. LEFROFSRKY (P44101)
FATHERINE A. JARRED (P55347)
ATTORNEYS FOR SPEEDY MOTORS
39533 WOODWARD AVE STE 170
BLOOMFIELD HILLS MT 43304
248 €44-6400

MONICA C. GREGOR (P55075)

"JOHN"P. SEYFRIED (P36589)

ATTORNEYS FOR CONTINENTAL
1111 W LONG LK RD STE 300
TROY MI 48098-6333

248 641-7600

RODNEY D. MARTIN (P32071)
MOLLY E. McFARLANE (P48911)
CO-COUNSEL FOR NATIONAL CITY
900 OLD KENT BLDG

111 LYON ST NW

GRAND RAPIDS MI 495503

616 752-2000

N
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OPINION AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT
SPEEDY MOTORS § COLLISION, L.L.C’S MOTION FOR SUMMARY
DISPOSITION AND GRANTING PLAINTIFF LEAVE TO AMEND COMPLAINT

At a session of said Court held in the Courthouse
in the City of Pontiac, County of Oakland, and
State of Michigan on July 11, 2001.

PRESENT: HONORABLE RICHARD D. KUHEN, CIRCUIT JUDGE

This motion is bafore the Court on ﬁefendant Speedy Motors
& Collision, L.L.C.”s motion for Summary disposition. The
parties waived oral argument and the Court took the motion under
advisement.

This action arises out of Plain;;ff’s lease of a motor
vehicle from Defendant Bob Saks Toyota, Ine (Beb Saks).
Defendant Speedy Motors & Collision, L.L.C. (Speedy) moves for
summary disposition Pursuant to MCR 2.116(C) (B) arnd (10).

Plaintif¥ l;ased a 1595 saturn frem Defendant Bob Saks in
A: E:.t1S§9.,‘P1éintiff' alleges that socon after, he began to

Ttrouwble” With” the car. Plaintiff taook the Jar to a

warranty.

The Saturn was originally owned by Veronica Gulley, and was
involved in .a collision on May 4, 1999. At the time of the
collision tha vehicle wWas insured by Defendant COntineﬁtal

Insurance Company (Continental). The vehicle title was signed
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over to Defendant Continental, who did not obtain a salvage
title. Defendant Continental transferred the vehicle to

Defendant Speedy for the amount of $5,095.

Defendant Speedy did not obtain a salvage title. Defendant
Speedy repaired the vehicle, and sold the Saturn to Defendant
Bob Saks in September 1999 for the amount'of $10,500. Defendant
Bob Saks leased the vehicle to Plaintiff inp Octocber 1999.
Plaintiff alleges that Defendant Bob Saks did not inform

Plaintiff that the vehicle hag been in a collision, and

Plaintiff brought suit alleging ten counts. Three counts
perta1n to Defendant Sreedy. Deferdant Speedy moves for summary

d:Lspos:LtJ.on pu‘suant to MCR 2.116(C) (8) and (10).

smmnary dlsposz.tlon Pursuant to MCR

8) are"that “[t]he opposing party has failed’ to state a
‘claim on yhich relief can be granted.” MCR 2. 116(C) (8) . Only

"the plead::.ngs may be considered when ruling on a motion for

summary disposition Pursuant to MCR 2.116(C) (8). Horace v City
of Pontiac, 456 Mich 744, 749 (1998). “[A] motion for sumnary
disposition is granted if the cla:un is so clearly unenforceable
43 a matter of law that no factual development could Possibly

justify recovery.” Simko v Blake, 448 Mich 648, 654 (1995).
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Defendant Speedy allsges that Plaintiff has failed to sgtate
a claim on v}hich relief can be granted pertaining to Count I,
entitled “PFraud and/or Misrepresentation.” There are six
elements to a claim for fraud: (1) the defendant made a material
misrepresentation, (2) the representation was false, (3) when
the defendant make the misrepresentation 'he knew it was false,
or made it rocklessly without any knowledge of its truth, (4)
that defendant made the misgrepresentation with the intention
that the plaintiff act on it, (5) that the plaintiff acted and
relied on the misrepresentation, and (;) the plaintiff suffered
damages as a result. Temborius v Slatkin, 157 Mich App 587, 597
(1986) .

Defendant Speedy argues that Plaintiff did neot allege all

L ] <
cf ‘tha elements of fraud. Plaintiff argues that the

céd;!:.pla‘ixl‘t. 'I'h.e complaint. states, “Defendant Speedy thereafter
transferred its interest in the vehicle to Defendant Bob Saks,
and, in connection with said transfer, executed such title
documents as. would permit the transfér of the vehicle without
disclosuz;a of its salvage condition.” (Complaint, { 23.) This

Paragraph alleges a misrepresentation.




the vehicla was a “salvage” wvehicle and/or had
sustained major damage so as to void the
manufacturer’s warranty, and that the true
condition of the vehicle would remain undisclosed
to subsequent purchasers who vwere not in the
business of buying, selling or Tepairing vehicles,
theraby benefitting [sic] Defendants.

(Complaint, ¢ 25.)

Thise Paragraph alleges the second, t?ird, and fourth elements of
fraud. ~ Paragraphs 27 and 28 of the complaint clearly allege the
last two elements of fraud. Accordingly, Defendant Speedy’ s

motion for summary disposition for failure to state a claim for

fraud ié denied.

”?ﬁpﬁp'éi:'ﬂMtL 445.901 et seq. Defendant Speedy arguee
ipdh§16f.Plaintiff’s allegations in the complaint constitute
*“ﬁhfair, unconscionable, or deceptive method, act, or

practice in the conduct of trade or commerce” as defined in MCL

445.903. Defendant Speady also argues that the definitions in
MCL 445.903 imply that there is a direct relationship between
the two parties, and Defendant Speedy did not have direct

contact with Plaintiff,




Plaintiff argues that Defendant Speedy 1is liable to
Plaintiff under the MCPA regardless of pPrivity. Only specific
definitions in McCI, 445.903 require that the wrongdoer be in
Privity with the Plaintiff, not the entire section. Plaintiff

only alleges in his brief that Defendant Speedy committed the

prohibitad conduct of MCL 445.903(e) ahd (¥), therefore the
Court will only address these two sectiong, Plaintiff
sufficiently alleges Defendant violated MCL 445.803(e) by
executing title documents in a way that would enable transfer of
title without disclosing that +the :ehicle was in salvagae

condition.

MCL 445.903(y) prohibits “[g]ross discrepancies between the

oral representations of tha seller and the written agreement
covering the same transaction or failure of the otker party tec
"tzansactlon to prov1de the promised benefits. However,

.Exffwabss ‘notTallege  that Defendant Speedy made any oral

' repre3entat1on3 to Plalntlff or that Defendant Speedy promised

SR HEN

benef1£$

Defendant Speedy also argues that the alleged conduct is
exempt from prosecution under the MCPA becauge MCL 445.504(1) (a)
exempts conduct authorized under statutory guﬁhority. Defendant
Speedy argues that the transfer of title was done in accordance

with MCL 257.233 and was therefore exempt from prosecution. The
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conduct Plaintiff alleges is prohibitad by the MCPA was not
transferring the title, it was transferring the title in such a
way as to pravent disclosure of the saivage condition. This
conduct is not authorized by statute.

Defendant Speedy’s motion for Summary disposition ig

granted with respect to MCL 445.903 {y) ;.nd denied with respact
to MCL 445.903(e).

Defendant Speedy alse moves for summary dispositien
Pursuant to MCR 2.116(C) (10) . In rev:.ewlng a motion for summary

disposition under MCR 2.116 (C) (10), the court should consider

the affidavitg, Pleadings, depositions, admisgsions, and

Quinte v Cross <&

*J'?e‘z‘:gi-s' Co 451 Ma.ch 388 (1996) In respcnding to the motion, the

non-mova.ng party must present evidence creating a genuine issue

Mich 446 (1999).
Defendant Speedy argues that there is no genuine issue of
material fact ag to whether Defendant Speedy violated the MCPA.

MCL  445.903. pag addressed above, Plaintiff alleges that




Defendant's actionsg were prohibited by MCL 445.903 (e). Plaintifs
supports hig allegation that Defendant Speedy should have
obtained a salvage title with an affidavit from Edward Jacques,
owner of Auto Tech Collision Center. (Plaintiff’s Brief, Exhibit

B.) The affidavit Taises genuine issues of material Ffact

445.903(e) by failing to obtain ‘a salvage title. Summary
disposition on this issue is deniad.

Defendant Speedy also argues that no genuine issue of
material fact exists regarding Plaintiff’sg claims under of McL
257.217c, Coux;t VII. McCL 257.217c(16) provides a formula +to

salvags oz Scrap title is needed for a

A distzessed vehicle is a vehicle with
EeTaTm or—compoﬁent i:art “to the extent that the total
: cost 4cl>%'.répbaikrs to rebuild or reconstruct the vehicle,
J.ncludlng pa::ts and labor, is equal to or exceeds 75% of the
actual cash value of the vehicle in its preda.mage condition."
MCL 257.12a.

A dealer who acquiras ownership of a distressed vehicle,
without a salvage or scrap title, must apply for a salvage title

if “the estimated cost of repair, including parts and labor, is
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actual cash valuye of the vehicle_ . ® MCL 257.217«. a Scrap title
is needed for cars with a cost of repair that equals or exceeds

91% of the Predamage value. Id.

the Saturn from Defendant Continental ;:.he estimated cost of
repair was 70% of the vehicla's Predamage value, therefore it

was not g distressed vehicle and a salvage title was not

Tech Collision Center, Edward Jacques, stating that the
Predamage value of the vehicle at the time of the collision was
$12,800 ang the estimated cost to repair the vehicle was

$12,385. 35 (Plaintiffr’g Erief, Exhibit B.) The Percentaga of

L
the Predamage value would thersfore be approximately 97%. A

relied on Defendant
Continental’g estimate of repairs and ptedamaga value, and was
under no obligation to verify these estimates. It jis a5 familiar
Principle of. statutory construction “that ‘lelvery wdrd of a
statute should beg given meaning and no word should be treated as

surplusage or rendered nugatory if at all possible.’” Altman v
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Meridian Twp, 439 Mich 623, 635 (1992) quoting Baker v General
Motors Corp, 409 Mich 639, 665 (1980) . MCL 257.217c(14) requires
the insurance companies to apply for salvage titlas following
the same formulas for salvage and scrap as stated in MCL
257.217¢(16), which applies tov dealers. Speady is a "dealer" as
that term is defined by MCL 257.11. °Allowing dealers who
purchase vwehicles from insurance companies to Tely on the
insurance company or other seller to determine whether a salvage
Or scrap title is necessary would ’ren@gr MCL 257.217¢(16) as
surplusage. In order to give MCL 257.21:;c(16) effaect, it must be
interpreted to Place responsgibility on dealers to detemine
themselves whether a vehicle is a distressed vehicle
necassitating a salvaga or scrap titla.

<«
A genuine issue of material fact exists as to whether the

cla.un und.er MCIL 257.217c¢ ig denied.

Plaintiff asks for leave to amend the complaint pursuant to
MCR 2.115(I) (5). MCR 2.115(1}) (5) states that “the court shall
give the parties an opportunity to amend their Pleadings as
provided by MCR 2.118, unless evidence then before the court

shows that an amendment would not be Jjustified." Plaintiff

10
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cilized T dhnags to the car.
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revealed facts not available at the time_ of filing that Justify
additional claims against Defendant Speedy.

Defendant Speedy argues that Plaintiff should not be
allowed to amend the complaint. Defendant Speedy argues that
Plaintiff’' g motion to amend violatesf. the Order ¢o Stay
Proceedings, However, the order only étayed the case for 180

days, and hag almost expired.

claims since August 2000 and the affidavits since Septembar
2000. Defendant also 4zgues that Plaintiff’s proposed amendmants

<
are futile because Plaintiff has gno proof that Defendant Speedy

the x\notio.n,'.' An Qrdgr t; Stay P:oceedings for 180 days was
entered ip January 2001. While Plaintiff could have mbved to
amend befora the stay was ordered, Defendant 5p§edy does not
argue that it will be Prejudiced by an amendment at this time,
The amendments proposed by Plai.ntiff are not futile.
Amendments areo considered futile if they are legally

~

11
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insufficient on their face. McDonald v PKT, Inc, 233 Mich App
395, 402 (1999). Plaintiff alleges tha.t tl;e Satufn has not baeaen
in a collision since Plaintiff J.eased it. (Complaint, T 15.) ’It
is undisputed that Defendant Speedf rebuilt the vehicle after
purchasing 4t from’ Defendant Consoiidated. The amendments
Plaintiff proposes are not- legaliy iﬁ;ufficiant and can be
supported by the evidence bgfgra the Court. Accordingly,
Plaintiff is entitled to amend the camplaint pursuant to MCR
2.116(I) (5) ,kupon éxpiration of ‘the s‘tﬁy;"

Summary disposition is denied fc:r the fraud claim, the
claim under MCL 257.217¢, and the claim under MCL 445.903(a@) for

the above state reasons. Summary disposition is granted

regarding MCL 445.903(y). Plaintiff is granted leave to amend

*‘.%ORDERED AND ADJUDGED that Defendant

3 d.:.spos:.i::.on is gra.nted in part and

sart as »set forth above
~IT IS 'FURTHER ORDERED AND ADJUDGED that Plalntlff” motion
to amend Compla:.nt is granted and Plalntlff may amend his

Complaint upon expiration of the stay.

RICHARD D. KUHN

ATRUEC RIcam D. KUEN, CIRCUIT JUDGE
om,,d WILLIAM CAL?DPEY _

g ! Resimrofm
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