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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

BRIAN ROSS, 

Plaintiff, 

-v- No. 00 024475 NZ 

BOB SAKS TOYOTA, INC., a Michigan 
corporat:ion, ROBY E. ADAIR, an 
1ndividual, NATIONAL. CITY BANK OF 
MICHIGAN-ILLINOIS, a foreign banking 
corporation, SPEEDY MOTORS & 
COLLISION, L. L . C., a Michigan Lim.i ted 
L:iabil.i ty Company I and CONTINENTAL 
INSURANCE, 

• 

Defendants. _________________________________1 
DANI K . . LIBLANG (P33713) 
SCOTT J~ SrNKHITTS (P56107) 
~~tmEYS ,FOR , PLAINTIFF 
· 16~·~.N: :;OLD ,.WooDWARD AVE 
~GHA:M;;MI '4ao'09 

r~~~::1~ •• ij~bITY .. " .. , ~. , ... , .. , .' 21i:l ..... ®t;~c:fSlt.>ST." · ,.," ' . 
g~~j1:~~e.F~::~: ....... ~9Q,:,~:<{~O~7 . 
<.- ,.:;" . ,.' • - "' .. 616:"';3T6";S401' 

" -,. ~ . ..: .. ~~. '( . , : ... ~ ~.:. , . 

MARTIN G. RALD~ (P27609) 
ATTOrotEY FOR BOB SAKS I ADAIR 
AND LOWE 
26933 NORTHWESTERN HWY STE 190 
SOUTHFIELD MI 48034 
248 355-5990 

STEVEN R. LEFKOFSKY (P44101) 
KATHERINE A. JAP.P.ED (P55347) 
ATTORNEYS FOR SPEEDY' MOTORS 
39533 WOOD~D AVE STE 170 
BLOOMFIELD HILLS MI 48304 
248 644-6400 

MONIC.~ C. GREGOR (l?55075) . :~ .~~ 

.. J{)HN-P·. · SEYFRIED (P36589) 
ATTORNEYS FOR CONTINENTAL 
1111 W LONG LK RD STE 300 
TROY ~ 48098-6333 
248 641-7600 

RODNEY D. MARTIN (P32071) 
MOLLY E. McFARLANE (P48911) 
CO-COUNSEL FOR NATIONAL CITY 
900 OLD KENT BLDG 
III LYON ST NW 
GRAND RAPIDS MI 49503 
616 752-2000 
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OPINION AND ORDER GRANTING IN PART AND DENYING TIl PART DEFENDANT 
SPEEDY MOTORS & COLLISION, L.L.C'S MOTION FOR SUMMARY 

DISPOSITION AND GRANTING PLAINTIFF LEAVE TO AMEND COMPLAINT 

At a session of said Court held in the Courthouse 
in the City of Pontiac, County of Oak~and, and 
State of Michigan on July 11, 2001. 

PRESENT; HONORABLE RICHARD D. KUHN, CIRCUIT JUDGE 

• This motion is before the Court on Defendant Speedy Mobora 

& Collision, L.L.C.'s motion for disposition. The 

parties waived oral argument and the Court took the motion under 

advisement. 

This action arise!! out of Plaintiff's lease of a motor 

vehicle from Defendant Bob Saks Toyota, Inc (Bob Sales). 

Defendant Speedy Motors & Collision, L.L.C. (SpeQdy) moves for 

a 1mmary disposition pursuant to MCR 2.116(C) (8) and (10) . 
• Pl..aj.ntiff leased a 1999 Saturn £xom De£endant Bob Saks in 

<.':,;,:;<" ',oJ ~. ~ ... :o·::dt6b~-· .. 1. :"'rid. Pl"a" "t';_1!>£ a' 11~e_- that soon afte .... , he bA<'Tan to :~.'r,:,.>:,:: .. ::,..:<~ -: "_: ':- ~ ~ ~~:.7 - .......... T'" -':1 ...... '--!:1 

~}~~~;h~~~;~':'~:"Y{ ~[W&;;~~~o~iG'- '-,:a:th --the car. Plaintiff tQok the cax to a ~:jJt*f:~t< ~t~·~: ::~~J~";->' (. ",:) .' 
..... , .. ~'." ~"" .d.ealersh.J.p for repairs and was infoxmed that the car had been in "!.·~;::i .. ,~.<:.:"-.\.,< .~,,-,~, ''t''''i,''':~'''''','.: 

) 

a . collisio~ and was no longer covered by the manufacturer's 

warranty. 

The Saturn was originally owned by Veronica Gulley, and was 

invol ved in . a collision on May 4, 1999. At the t.ime of the 

collision the vehicle was insured by Defendant Continental 

Insurance Company (Continental) _ The vehicle title was signed 
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over to Defendant Continental, who did not obtain a salvage 

title. Defendant Continental transferred the vehicle to 

Defendant Speedy for the amount of $5,095. 

Defendant Speedy did not obta~n a salvage title. Defendant 

Speedy repaired the vehicle, and sold the Saturn to Defendant 

• Bob Salts .in September 1999 for thQ amount o£ $10,500. Defendant 

Bob Saks leased the vehicle to Plaintiff in October 1999. 

Pla~t:i.ff alleges that Defendant Bob Saks did not inform 

Plaintiff that the vehicle had been in a coll.i~ion, and 

represented that the vehicle was covered by a manufacturer's 

warranty. 

Plaintiff brought suit alleging ten counts. Three counts 

pertain to Defendant Spe~dy. DefeDdant Speedy moves for summary 
4 

~~position pursuant to MCR 2.116(C) (8) and (10). 

disposition pursuant to MCR 

ztate a 

MCR 2.116(C) (8). Only 
" , 

thQ pleadings may be considered when ruling on a motion for 

summary disposition pursuant to MCR 2.116 (C) (8). Horace v City 

ox Pontiac, 456 Mich 744, 749 (l99B). "[A] motion for summary 

disposi. tion is granted if the claim is so clearly unenforceable 

as a matter of law that no factual development could possi.bly 

justify recovery." Simko v B1.ake, 448 Mich 648, 654 (1995). 
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Defendant Speedy alleges that PlaLntiff has failed to state 

a claim on which r!!!liaf can be granted pertaining to Count I, 

entitled "Fraud and/or Misrepresentation." There are six 

elQmQnts to a cla~ for fraud: (1) the defendant made a material 

misrepresentation, (2) the representation was false, (3) when 

• the de£endant make the misrepresentation he knew it was false, 

or made it recklessly without any knowledge of its truth, (4) 

that defendant made the misrepresentation with the intention 

that the plaintiff act on it, (5) that the pla:i.ntiff acted and 
r.' 

relied on the misrepresentation, and (6) the plaintiff suffered 

damag~s as a result. Temborius v S~atkin, 157 ~ch App 587, 597 

(1986) _ 

Defendant Speedy argues that Plaintiff did not allege all 

s.i.x of . throa • elements of fraud. Plaintiff argues that the 
: .I' .~ .. ~ _. > 

-:,... ,.,- ~" ''.j..: • t.'" .... ~';":~ i .~--v..~. =,::t.~: ... ',# ~''):'~'':' , ~;\2.;,:~t;;::,.~,:.~:~? ,_, .... ··~~:~:t·":''q'~rlj'"all.eges f:.ra1.:c:!. P1aintiff al1eges that speedy's 

i~~_;;;~,;':-:f f~~~m'EarVage-uue was fraud. 

~.~:~<.: .0" Pl.ai:ntiff does allege a11 six Gllements of fraud in the _ .... ,~ :~ !, -: ,I', '.'" _. tl ••• 

comp1ai.n t . The complain t s i:a tea I "Def encian t Speedy thereafter 

transferred its interest in the vehi.cle to Defcanc:lant Bob Saks, 

and, in conn@ction with said transfer, eXQcuted such title 

documents as· would pe:rmit the transfer of the vehicle without 

disclosure of its salvage condition." (Complai.nt, sr 23.) This 

paragraph alleges a misrepreseni:ation. 
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the complaint goes on to state, 

p 

,. 

The aforesaid transfers of the vehic~e were made 
with actual know~edqe or under circumstances from 
which Defendan ts knew or shouJ.d have known that 
the vehic~Q was a "salvage" vehicle and/or had 
tlus'tained major damage so as to void the 
manufacturer's warranty, and that the true 
condi tion of tho vehicle would rcam.ain undiscloseci 
to subsequent purchasQrs who were not in the .. business of buying, selling or rep~ing vehieles, 
therGby benefitting [sic] Defendants. 

(Complaint, i 25.) 

This paragraph alleges the second, third, and fourth elements of 

fraud. Paragraphs 27 and 28 of the complaint cl.early allege the 

last two el.ements of fraud. Accordingly, OefQndaot Speedy's 

motion for S'UlmIlary disposi tioD for failure to state a claim for 

:fraud is denied. 

Dsfendant .Spccdy moves fox summary d.ispo~i.ti.on of 

,< .... .' , " :P..lrlntif£' s cl.aim. under the Michigan Consum.ar Protection Act ~i~11ff~~~:Cb~/! .. ~:1::~~"~:·:~:·.~~~</: ,::C::-: .' ":. . '~:;:;-:-::/;:::'~'~:';~;\~"~;-"'~ {(~~Al"·.,~~1=-'ry:r .,MCJ:, 445.901 et seq:_ Defendant Speedy argues ~\\:g~;~;~.::':~~'~'::::?;;'!: ~~~:!=~' '2~'::: ~"~ ' . ., .'-"'.' : " .: .. , 
~?~f:;tt~/:~~::':':;;:~'~~~#"flon~. o£. Plaintiff I s allegations in the comp~aint constitute 
'~:~~f~:~:;¥::?><:":'~'; '::~~::';~'~f~.irf unconscionable, or deceptive method, act, or 

.'~ . 

pr~ctice in the conduct of trade or commerce" as defined in MeL 

445.903. D~fendant Speedy also argues that the definitions in 

MeL 445.903 imply that there is a direct rela.tionship between 

the two parties, and Defendant Speedy did not have direct 

contact with Plaintiff. 
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Plaintiff argues that Defendant Speedy is liable to 

Plaintiff under the MCPA regardless of privity. Only specific 

defini.ti.ons in MCL 445.903 requirG'l that the wrongdoer be in 

privity with the Plaintiff, not the entire section. Plaintiff 

only alleges in his brief that Defendant Speedy comxni ttea the 

proh~ited conduct of MeL 445.903(e) 

Court will only address these 

an·d () y , therefore the 

two sections. Plaintiff 

sufficiently alleges Defendant violated MeL 44S.903(e) by 

Qxecuting title document~ in a way that woula enable transfer of 

title without disclosing that the vehicle was in salvage 

condition. 

MCL 445.903 (y) prohibits "[g) ross discrepancies between the 

oral representations of the seller and the written C!!.g::r~ement 

• covering the same transaction or failu:ra of the other party to 

However, 

any oral 

pzOll1.ised 

Defendant Speedy also arques that the alleged conduct is 

exempt from prosecution under the MCPA because MeL 445.904(l) (a) 

exempts conduct authorized under statutory ~uthority. Defendant 

Speedy argues tha. t the uansfer of ti tIe was dona in accordance 

with MCL 257.233 and was therefore exempt from prosecution. The 
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conduct Plaintiff alleges is prohibited by the MCPA was not 
transferring the title, it was ~ansferring the title in such a 
way as to praven t disclosure of the sal vaqe condi t:ion . This 
conduot is not authorized by statute. 

Defendant Speedy's motion for ~~ry disposition is 

• granted with respoct to MCL 445.903 (y) and denied with respect 
to MCL 44S.903(e). 

Def@ndant Speedy also moves for summary disposi tion 
pursuant to MCR 2.116(C) (10). In reviewing a motion for summary 
disposition under MCR 2.116 (C) (10), the court shou~d consider 
th@ a.ffidavits, pleadings, depositions, acfmj.ssions, and 
documen~ary evidence in a ~ight which is most favorable to the 
non-moving party. The court may gIant the motion where the 

<l affidavits and othsr evidence presented show that no genuine ;:~t1·~~)f?~,;-$~1iiig.~:e;:d·~ts,"as. ,to ~any·'materia~, fact, and that the moving party 5~~~i[i;.,~:;1f'? !r~~~i~~~~;~eas-amatter-of law. Quinto v Cross • <':~>~.,:',,:<.,< 1!"e'te~s Co, 451 Mich 3Se (1996). In responding to the motion, the 
'~'.1"_~\"'. _~.:. < ",' ' •• {.' _.. • _~ ••• ' ".' • :. -

rion~ov~ng party must present ev~dence creating a genu~ne issue 
of material fact for tria~. ~tb v G20he Life Insurance Co, 460 
Mich 446 (1999). 

Defendant Speedy argues that there is no qenu~ne issue of 
material fact as to whether Defendant Speedy vio~ated the MCPA. 
MCL 445.903. As addressed above, P~aintiff alleges that 
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Defendant's actions were prohibited by MCL 445.903(e). Pla~tiff 
supports his allegation that Defendant Speedy should have 
obtained a salvage title with an affidavit from Edward Jacques, 
owner of Auto Tech Collision Center. (Plaintiff's Br~ef, ~xh~it 
B.) The affidavit raises genuine issues of material fact 

• regarding the eost to repair the vehicle aftar the collision and 
the pre-damage value of the vehicle. A genuine issue of material 
fact exists regarding whether Defendant Speedy violated MCL 
44S.903(e) by failing to obtain a salvage title. Summary 

1",' disposition on this issue is danied. 

Defendant SpeQdy also argues that no genuine issue of 
material fact rud.sts regar<iing Plaintiff's claims under of MCL 
257.21.7c, Count VII. MCL 257 .2l7c (16) provides a fo~u~a to • dete~ewhen a salvag~ or scrap title is needed for a 
",:-', 

!11}c;]~~!il~~~r;~~~o::nStu::d"::~ee%::nt a th::
h±:: t:~~ 

,~::~~;; _:,;',',::'< < ,~~~t~~~,~~c~~t of repairs to rebuild or reconstruct the vehicle, 
,~ . ""', 

incl udi:n9' parts and labor, is equal to or exceeds 75% of the 
actual. cash val.ue of the vehicl.e in its predamage condition." 
MeL 257.12a.' 

A dealer who acquires ownership of a distressed vehicle, 
without a salvage or scrap titl.e, must apply for a salvage title 
if "thG estimated cost of repair, including parts and labor, is 
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equal to or greater than 75% but ~ess than 91% of the pre damage 
actual cash value of the vehiole. __ " MCL' 257.2170. A scrap title 
is needed for cars with a cost of repair that equals or exceeds 
91% of the predamage value. Id. 

Defendant Speedy argues that when they aCqIlired title to 

• the Saturn from Defendant Contj.nental tha estimated cost of 
repair was 70% of the vehicle's predamage value, therefore it 
was not a distressed vehicle and a salvage title was not 
required. Plaintiff provided an affidavit from the owner of Auto 
TQch Collj.sion Center, Edward Jacques, stating that the 
predamage value of the vehicle at the t~ of the collision was 
$12,800 and the est~ted cost to repair the vehicle was 
$~2/385.35. (P~aintiff's Brief, Exhihit S.) The percentage of • the p;redamage vuue would therefore be approximately 97%. A 

exists as to whethQr the vehicle 

ti t:.le·, or' possibly even a sc:::ap 

Defendant Speedy argues that it relied on Defendant 
Continental's estimate of repairs and predamage val.ue, and was 
under no obligation to verify these es~tes. It is a f~iliar 
principle of· statutory construction "that '[611 very word of a 
statute shou~d be given meaning and no word should be treated as 
surplusage or rendered nugatory if at al.l possible.'" Altman v 
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Merid:ian Twp, 439 Mi.ch 623, 635 (1992) quoting Baker v Gezlera..l 

MOtors Cor,p, 409 Mi.ch 639, 665 (1980). MCL 257.217c(14) requires 

the insurance cOII1panias to apply for salvage ti.Ues following 

the same formulas for salvage and scrap as stated. in MeL 

257.217c(16}, which applies to dealers. Speedy is a "dealer" as 

• that term is defined by MCL 257.11. Al.lowing dealers who 

purchase vehicles from insurance compani.es to rely on the 

insurance company or other seller to determine whether a salvage 

or scrap title is necessary would 'render MCL 257.217c(16) as 

surplusage. In order to give MCL 257.2170(16) effect, it must be 

in terpre1:ed to place responsibili ty on c:laalers to detex:mi.ne 

themselves whether vehi.cl.e is a. distressed vehicle 

necessi.tating a salvage or scrap titl.s . 
.. 

A genuine issue of materi.al. fact exists as to whet..."ler the 

J~~i;i;;:~:,~~l~t~"~:rzr::':::;':=;d a ~:::ag:o :~:c~:~::~ 
<t:::··~ ::. ", ' , ,De'£;~t Speedy's motion for S1llIm1ary di.sposi tion regarding the :t;.:~~~::- ~;'. ;:~'."" - " . .,' .; ... ..;:;.:;. ~ ... ·l· "'," < ~. ~'., . " .. : 

,'.; 

ola~ under MCL 257.217c is denisd. 

Plaintiff asks for leave to amend the compl.aint pursuant to 

MCR 2.115 (I) (5). MCR 2.115 (I) (5) states that "the court shall 

give the parties an opportunity to amend their pleadings as 

provided by MCR 2.118, unless evidence then before the court 

shows that an amendment would not be justified." Plaintiff 
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argues that he should be allowed to amend because discovery has 
revealed facts not available at the time of f~ling that justify 
additional claims against Defendant Speedy. 

Defendant Speedy argues that Plaintiff should not be 
allowed to aDlQUd the complaint. Defendant Speedy argues that 

• Plaintiff' 8 motion to amend violates the Order to Stay 
Proceedings. However, the order only stayed the case for 180 
days, and bas ~ost expired. 

Dofc:mcla.nt Speedy also argues that Pl.aintiff's motion to 
amend is made in bad faith. Defendant Speedy claims that 
Plaintiff has had the infoxmation relied on for the additional 
claims since August 2000 and the affidavits since September 
2000 .. Defendant also a:gues that Plaintiff's proposed amendments 

4 are futile beesuse Pla~tiff has no proof that Defendant Speedy 

.. " '.) ~.' . ... ~. " ~"- ' .. ' , 

the motj.on. An Order to Stay Proceedings for 180 days was 
entered in January 2001. While Plaintiff could have moved to 
amend before the stay was ordered, Defendant Speedy does not 
argue that it will be prejudiced by an amendment at this ~ime. 

The amendments proposed by Plaint1ff are not futile. 
Amendments arc considered futile if they are legally 
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insuffici.ent on their face. McDona.ld v P1!CT, Inc, 233 Mich App 

395, 402 (1999). Plaintiff alleges that the Saturn has not been 

in a collision since Plaintiff leased it. (Complaint, I 15.) Xt 

is undisputed that Defendant Speedy rQbuilt the vehicle after 

purchasing ~t from Defendant Consolidated. o:rhe amendments 

• Plaintiff propos@s are not 1Q9a~~y insufficient and can be 

supported by the evidence before the Court. According~y, 

Plaintiff is entitled to amend the complaint pursuant to MCR 

2.116 (I) (5), upon expiration of the a'tal'. 

" 
disposi tion is deni.ed for the fraud c1aim, the 

c1aim undQr MCL 257.217c, and the cla±m under MCL 445.903(9) for 

the above state ~al!lonl!J. Summary disposi.tion is granted 

regarding MCL 445.903 ,<y). Plaintiff is granted leave to amend 

. ~. 
tho' compJ.ai.nt_ 

~i.;.i~~/,:<,~.;..-~~/:-;~,.~. ~::~~~~~:i:~~~f~~~i;0;,,·.~ .~ .. ':')"-~. ,: ... ' ." , 
.~~1" .. ,.~:..L,:;r:{~~~.t~;;0:.*"H€:Bg~!d1;:.&;i.l.i\,~~Y:'~':ORDEB.ED ·AND ADJUDGED that Defendant 

1~'"lI.I~f~1#}I~'~··ariPosmon 1S granted in part and 

'~{:'~"';'-"~;;'~'''i,,,-~'',·f;'': q~~J.~d,;J.n::.P~. as' set forth above. 
;~~~,~~::??;,:t~:';';~'.~i·~': ,~':~~-f'::-:>/::'~:::' ,,,., .. ' ,,~" " ,,c. ' .' " ••• ~ 

IT 'IS .. FURTHER ORDERED AND JIDJUDGED that P~ai.nti.fff s moti.on 

to amend Complaint is granted, and Plainti.ff may amend his 

Complaint upon expiration of the stay_ 

A TRUE COpy 
~ WlWAM CADDEll 

~2=:CIerk. Reg_of DoodB 
D.. ._{. f'd 1 W:1 _ ......, 

Deputy -

RICHARD D. KUHN 
RICHARD D. KUHN, CIRCUIT JUDGE 
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