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the Robinson versus

summary judgment Dby

03597-94 Counsal can entar th2ir apoearancas, please

M3. MOFFA Cood morning, Your Honor I'm DonAa
Szigel Moffa from the Tomar firm, on benalf of the plaincii:
Dawn RO on and the Class.

MS. RODRIGUEZZ Lisa Rcdriguez, from the firm of

Chimicles, Jaccbson and Tikellis, on benalf of Dawn Robinscn
and Class.

MS . CHEANOW-DVYXSTRA: Lisa Chanow-Dykstra, on benzl
of Dawn Robinson and the Class.

MR . ROSENBERG Ezra D. RQsenberg, from Dechert ==x
& Rhcads, on behalf of the defendant.

THE COURT Sit down and relax. The first thing
note nere is som2 suggesticon that there’s no case schedulinz
order in this case Judge Weinberg never sntared one?

PLAINTIFE’S COUNSEL: That’'s correc

. MR. ROSZINBERG: That's correct, Your Honor.

THZ COUR Okavy. also note that you folks jcir
me on an occasion, Septemper 3rd of ‘%6, and as is my usua-
practice I suggested to counsel that you wcrk it out and sui-

raspect to the discover..

to me a proposed form of order with

and I Zind, lo and

Tha Court - Findings
Okavy Tnls is threz2 and four Thiz ..
Thorn Americas. We nave a motion for

Robinson and w

Thorn

[

berold, that nobody ever did

a have a cross-motion

ty

that.

e e T
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The Court - Findings
Obviously, I don’'t calendar these things. I raly on couns=s.
let me know if you haven’t beesn able to work it out or to
submit to me a proposed Zorm of order 1I vou have. So, sinzz
vou're leaving 1T uD o m2. I Crust tgi:a
furchar discovery needed at tnis late date, righo®
MS. RODRIGUEZ: That'’s correct, Your Honor.
THE COURT: Is that correct?
MR . ROSENSBERG: Well, Your Honor, --
MS. RODRIGUEZ: There has besn no expert discover:,

and there was a --

TUE COURT: All expert discovery snall bpe comple:ej

)

wichin 30 days from this date.

MS. RODRIGUEZ: Thank you.

N

THE COURT: DPut together an order. That will be I:.

A1l other discovery is barred.
MR . ROSEZNBERG: Your Honor, we have an outstandinc

[

cO - -

ih

or production of documents as

HE COURT: Well, do whatever ycu have to do under

-]

the law. I'm not dealing with that. I'm saying that all

1y
th

discovery is barred except LoOr expert Ireports, and they’ll

furnished and exchanged +-ithin 30 days from this date. And,

anybody that doesn’'t furnish or exchange the reports within -:

days from this date they will be barred from testifying. AT

hat in the

T

the time of trial they’'ll make a motilon. Put

ordar. How‘s that?

[
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Trhe Ccourt - Findings

MS. MOFFA: Your Honor, I would assume too that u:
the extent that formally served requests hava not been full:
complied with any motions could be filed --

TEE COURT: Maks wnataver --

MS . MOFFA: -- wichin that tima?

THE COURT: -- motions you want, --

MS. MOFFA: Oxay.

THE COURT: -- but all discovery 1s now closed --

MS. MOFFA: Okay.

TUE COURT: -- except for the expert. Am I making
myself clear, becauses I don’t want to hzar anymore about this?

MS. MOFFA: Yes, Your Honor.

THE COURT: For future reference, and those that zrs

listening, when I rely on ccunsel to do something I do thirx

have & right to rely on counsel to do it, and if you can’'t &2

it let me know you can’'t co it and then I will do it for you 23

0 seconds.

]

L)

less than

e

I just did now, and it toc

Allrrighc. Sack to work. That problem 1s solvec.
This is a motion for summary judgment by the plaintiff as ég
liability on certain counts of the complaint. The plaintiz:
represants a Class of New Jersay COnsumers who entered 1ntc
rent to own agreements with the defendant since -- since Acri.
of 19 of 1988, that’'s April 19th of 1988.

The action alleges violation of New Jersey Consum=:

Drocec-ion laws. At the outset the Court notes Plaintiff’s

i
|
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The Court - Findings
Exhibits 21, 22, 23 and 24 appear toO be newspaper articles,
as such are not competent legal evidence undsr Rule 1:6-6

unless, of course, there may be something ccntainad there:i-

that mighn- be admissible as an exception ¢ tha Hzarsay 2ul
undsr 803 (b) (1).
Defendant claims -- oh, the defsrndant’'s claim of

alleged discovery violations by the plainciff have no rele—z-

at this time. Defendant has rights for discovery violaticr,

i

any exist, and if they choose not to seek court assistancs

that regard they cannot complain in an efforc to block a wc

for summary judgment.

The defendant seems to suggest thzat the previous

findings by Judge Weinberg in Callagher versus Crown had nc

applicacion to the matter of Robinson versus Thorn America.

3

The argument seeming to be that they could not in any way,

binding on Thorn America. The

[§3]
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that Thorn America wasn’'t involved
g

that previous determination and, therefore, couldn’t be boun

in any way. Well, if this is the argument then obviously

counsel.ls dead wrong.

I've reviewed a lot of depositions in connecticn

this matter, and I found that Dawn versus ZoDinson was ons

the cases dealt with on October 20th, 1995 and Thorn was
represented by Michael Vassalotti, of Brown Connery. de

intrcducaed Mr. Dennis Dove, 1s it? I sometimes can’t read

iy
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own writing. D-0-V-E?

MR . ROSENBERG: I'm not sure, Your Honor. I chi-t-

there was a lawyer named Dodds involved.

THE COURT: Okav -- who had besn admitted pro no:
vice in the Robinson versus -- in the Robinson case, and --
so, therefore, they were rners. They argusd and any findinos

rhat were made by Judgs Weinberg, assuming I choose to adcot

them, would be binding on Thorn.

5

Now, what Tho
sought to do the last rime and that was to re-litigate tha:
which was previously decided py Judge Weinberg.

that Judge Weinberg dicd o

H
Q
IS

15

U

Counsel for Thcocrn &

find reno to own agreements wWere coveraed by R-I-S-A, RISA, ==
- 1 I

Fhis is just not so. Judge Weinber specifically stated, =zao
3 Y :
quote, "It is my opinion that the rent to own 1s another
similar type instrumsnt and, therefore, is controlled withir
1

the scope of the language of RISA." Basecd upon that findinz

denied rthe moction for summary judgment.

Now, in Gresn versus Continental Bails 292 New Jsrs=ay

Super 241 the Law Division in 1994 held that rent to own
agreements are covered DY the RISA, and the basis of the
decision in Green in my humble opinion was contrary to wha:

counsel argues; it was that remadial legislation is to be

el

(b

liperally construed to accomplish its social purposes.

literal cerms give way co -—he spirit of the legislation anc

]

n seeks to do 1s ths same thing Crowo

R

{ L

(L
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Tha Ccurz - Filnadlags ]
. - t
1 words of tha enactment may be expanded according to the ;
i
2 || manifest purposes cf the statute. )
3 It is appropriate to look bavond the Zorum to :
4 ider=ifv the sunstanca of Tha fransactioen The suzssances -
5 these agresmencs raguires chat thev 22 viawad as sales
6 | agresments and not leas=s. The customers ars entitled to
7 | pretection of RISA so they can clearly understand the cost oI

8 ths inctended inguisitions and cthat, in my opinion, was the

10 torally contrary to what was argued by counsel.

A Tre issues is primarily one of public policy,
12 | obvicusly. Should the agresements pe interpraztad as leases,

13 strictly as leases, which would give way fcrm over substancs.
14 || or snhould thev be rsalistically considered sales agresments: 7
1S | choose, as I indicated, to follow Judge Weinperg’s lead tha:

16 the case was arcued extensively, and he put scme consideraz_=

s

17 thousnt into it, and I do not intend To re-lltigate that issz.=

18 | once again.

19 I think Judge Alterman’s oginion is well-reasonec a:%
20 || seems to comport with the general public policy of the staz= -1

21 holding that rent to own agreements are covered by RISA.

rsus Crown counss.

s
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22 Now,

23 for Crown admit-ed that it had not ccmplied with RISA. So, ==

24 that particular case this Court didn’t have o make detailsz

25 findings with respac: to any violations of RISA, because




Tne Court - Findings

1

1 counseal, as I say, frankly admittad they hadn’t even compl:.=z:

2 || with it, the basis being that 1t wasn’t applicable, but th=s

3 | frankly, admitted they didn’t comply with it. In the presz--

4 | cass, howsver, counszl arguss that even i RISA applies tnas

5 thers ars material dispuces of fact with rasssct to allegsd ;

6 violations

7 With respect to the argument concerning down paymsr:z

8 the customers, ’s argusd, do not make a down payment. Ths. |
|

9 || don’'t pay a down payment. With respect to ife=s, officials i

10 fees, it’s argued the cusctomers don’'t pay ofiicials fees.

11 It is claimed "That separate chargss are set forch.”
12 It’s claimed that thars is a dispute with respect Lo cash prics
13 and time price differential, but the fact is that no cash prics

14 has set forth so that’s a violation, &and no prime -- no

15 | price -- no time price differencial is set forth so this tco :i:z
16 || a violation.

17 The issue is nct what the cash price should be, bu:
18 racher whether one is set forth at all. So that’s a violaticr,

19 and, likewise, the time price d*r;eren ial, once again, nons °.=

20 set forth so, therefore, it would be a violation. And, the

21 issue is not what it should be, but 1f none is set forth th=s=x

22 || obviously there is a violation.

23 It’s interesting to note that Thorn argues that ths

[

24 time price differential cannot include amounts attributable

~

25 this -- and I'm quoting now from counsel, because it’s rathzr
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The Court - Findings
critical -- "The time price differential canno- include a—- .-
attributrable to this bundle of values, speaking of inter a..=

maintenance. Well, these two items are adverz..

as free, and LI thers are charges for the szam2 they certalr.

T
byl
b
3
b
t
[#4]
s8]
[oN
(§
O}
[{3]
e
(&l
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il

aren’'t free so that's an admission that thars
practice under CFA in that particular connsccion.” So, th:i:z
roo would be a violation in the failure to set forth any cas-
price and any time price differential.

The Court notes, although counsel Zor Thorn argus

1]

that there is no need to comply with RISA and there are
questions of fact re compliance of RISA, at another point -

hzve not made ths

<

the argument they frsely admit that the
technical disclosurss, and they characterizs it as "technicz_
disclosures, required by RISA," and I’'m quoting that.

So, they have admitted, therefore, at one point in

thsir argument that they haven’t complied. 3ut, be that as >t

may, I do £ind specifically as a matter of Zact that RISA ==5

beer violated in that there was a faillure to set forth a czso
price. There was the failurs to set forth the time price

differential. The late fees were violations, because they ==
$5 without regard to the amount of delinguency or period c:
delingquency, and RISA limits the late fees to an amount ncc

-~

excead S5 for each inscallment or $5, whichever is less anc

defaulrc must be for tan days.

And, the Court notes the "late Zzes" charged by 7=

o)
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3lle—zn, D-A-L-L-E-M-A-N, which isg

The Courc - Findings
defendant do not comply with RISA. SO 1t do2sn’'t matter wihz:
the defendan- calls the fees, they are in reality late fe=s,
ard they don’t comply so that's another arez of violation.

~he Court makes no finding as to anv other allegsx

‘r
o
4
®
0
o]
b
0
(a3

violations under RISA, but wi Lo Ccunt One,

findings of the failure tc

'_ﬁ
h

'.J.

0

obviously since I made spec

comply witn RISA there would b2 a summary judgment granted oo

rhat count.

h

With respect to consumer fraud, ths plaintiff allsc=zg

it

the defendant has viclated the Consumer Frauc Act. Defenda=

4

u

argues if RISA applies then thes Consumer Fraud Act cannot,

(it
§ b

becauss tha defendant’'s conduct would be reculated by RISA
if so requlated the Consumer Fraud Act cannot apply.

And, it is true in scome instances where there ars
sufficient regulations the Courts have held that the Consumsz
T

Fraud Act doesn’t apply. e dafense, oOf course, cited

-~
|

learly distinguishabls

O
9]

from the present case, doesn’'t even stand for the proposicic:n

8l

v

as suggested. It’s a situation involving the public, and Z'™
not g¢oing to go into detail with respect to that other thar =2
obserwve that it's clearly distinguishable.

Likewise, with respect to the insurance industry,
hospiczal industry and second mortgages, there are cases, VY

thar do indicate that those industries are so heavily regulzaz=d

that che Consumer Fraud Ac:t would have no application.
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Tn= Court - Findings

But, once again, wilth r2spsct to Green varsus

Continental Rentals the Court did held -- did hold in

parcicular with specificity that rent Lo own agresments d:

violate tha Coasumer Fraud Act per s2. S0, that’s authoriz.

h

or that particular proposition.
The defendant has argued that the delivery,

maintenance, repair and costs are costs to pe included in

4]
(88

pricirg, and they specifically said dslivery, maintenance
repair. And, 1if this is so, than, of course, they admit
rhera’s a violarion of the Consumer Fraud Act, because thzsss
items are advertised as "fr=2". And, to that extent thé
newspaper articles would be admissible under 803 (b) (1).

Now, if they’'re supposed to be free as they are
advertised then obviously charging for them would be falss anZ

misleading in every regard. And, obviously it would be

PR

intentional, but even if it wasn’t intentional it would sci__
fir within the Consumer Fraud Act, because it would be falss=s
and misleading, and it would be unconscionable commercial
practice, deception, fféﬁ&; false pféCense and
misrepresentation, and none of those require proof of intenz.
The fact that the defendant may have acted in gccc
faich, of course, is unimportant. It is the capacity to
mislead which is important. Certainly, if admitting --

cercainly, advertising something is free when, in Zact, iz’

being charged for, that does nave the capacity to mislead.
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Rosenperg - AIgument

89
!

So, with respect to Count Two, I'm granting sums

rh

judgment in that regard based upon ths previous opinion o

Green versus Continental which finds as a fact that the

violation of -- that the Consumer Fraud Act 1s violated o - -

rent to own agreemsnts and was a violation cer se, and als:

[
e e e el

grancing it because of che so-called free items which the
defendant admits in their brisf that they want to charge fzor=.
So he can’t have 1t both ways. So, summary judgment is grzar-=i
as to Count Two.

With respect to Count Three I'm da2nying summary

ar count.

y—

judgment on that particu

Witn respect to Count Four, the illegal penalties, =

i
{1}
¥ 21
}
j

previously made note of the fact that the late charges o

i)

not comport with RISA, and I set forth all the reasons why z:nz-

den’t, so that too would be a viclation, and I grant summaxr:-

judgment on Count Four.

iy

The cross-moticons obpviously zre denied. And, thaz
where I sit. You may proceed, sir.

MR. ROSENBERG: Thank you, Your Honor. And, I kncw
Your Honor has acknowledgsd that Your EHonor has dealt with Ttz
case before, and I'm not going to belabor the record. I Just
did want to address a few points that Your Honor made.

Our discussion of Judge Weinberg’s decision was —Z:
that we were not a party to the denial of the motion for

summary judgment; in fact, in our brief we said we were. Cu:
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Arguman

Rosenberqg
t of a

3 not be

4 issuss

5 THE COURT: That
6 MR. ROSENBIRG: -- pre-litigation.
7 THEZ COURT: -- the law of the case. The law of tr=
8 case has to be promulgated by the Appellate Division. I'n
9 never bound by a judge of equal status. 2and, everybody keszcos
10 arguing law of the case, law of a case. Iz just doesn’t acclw
We agres, Your Hcnor, and that was

MR. ROSZINBERG:

11
and that was solely wha

T Ccur pcinc

=
£

cr

12 our point,
THE COURT: You just on saying it can’t be

13
14 of the case.
15 MR . ROSZNRERG: The main point I want to make today,
16 if I can, Your Honor, is the Singer case, wnich 1s a New Jsrsay
17 supresme - -
I've read ictc.

it's our po

18 THE COURT:

19 MR. ROSENSERG: -- Court case, and

20 that that case stands squarely for the prcgosition that evsn L
21 you have -- and in Singer you had a situation where there wzs 3
22 | real retail purchass. There was a purchass of an item. Tn2rs
23 || was an obligation to pay the full purchases price of the ican
24 | There was even a scated interest rate, and it was going tc =2

25 paid over time.
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Nevertheless, in tha:z case the Suprame Court s

o

-~

can’t shoehorn that into RISA, and you can’t snhoehorn intc

RISA, because the 1lnterest rate, the time price differencizl

(o8
T
)
933
B
193
i;:.
{1
1
T
iy
4]

is mot capable of pre-computatlion, an

flexibility cf che Singar plan £c LIy to shcehoyn it ints =I2ZI-4
would do away wich that flexibility. And, iz‘s our posiciz:n

certzinly that our cass presents an even mors compelling

situacion for not peing under RISA than 1in the Singsr cas=s.
THE COURT: I'm frank to admit your argument was

dynamite. I liks particularly your legislative history

apprcach. I thought it was excellent.

MR . ROSENBERG: I apprecilate that, Your Honor.

THE COURT: I mean that seriously. I even explair=z
it to my law clerk. Didn’t I? And, I said i1t was most
persuasive, but I’'m not going to re- litigate the whole thinz.

It’'s all done and finished and we're not --

MR. ROSENBER I appreciate it, --

THE COURT: -- going through it & second time.

MR. ROSENSERG: -- and I'm not going to belabor ===
record for that point. I do want to address just --

THE COURT: Well, when are you golng to take it ur:
I mean this thing --

MR. ROSENBERG: We’'re going to taks it up this ws=:,
Ycour Honor.

THE COURT: Good
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MR. ROSEZENBIRG: Obviously --

rast once and for all.

position to certify this under the rules, --
TUE COURT: No, of course not.

MR . ROSENBERG: ~-- but we will move for lesava to

THE CQURT: This 1S certainly ons thaz should be
dealt witch, no guestion about ic.

M2 . ROSENBERG: Of the issues that --

~uT COUERET: How come nobody ever moved in Crown?
MR . ROSENBERG: I can’t speak for them. Your

Honor, I've only peen in rhis case for two month, and
I've --

TEE COURT: That’'s no excuse, obviously. But you
might be the one that’'s responsible for that excellant
legislative argument, are you?

MR. ROSENBERG: Yes, I am. Thank you.

THE COURT: No. I mean that, seriousiy, and that
wasn't presented previously.

MR . ROSENBERG: I appreclate that.

THE COURT: Very good. Very well done.

MR . ROSINBERG: On the one kind of nsw point that

vour Honor made on ths Consumer Fraud Act and zne violation
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Rosenberg - Argumnent

they put the price of the air-conditioning into the cost of thn-

car.
MR. ROSENBERG: But we’'r2 noc cnarging anything --
THE COURT: That’'s all. It havpens zvary day.
MR . ROSENBERG: That's only done in tn2 context. of

being forced to shoshorn into a statute that does not fit.

THE COURT: Okay.

MR. ROSENBERG: And, the last point that I would wanz’

to make, which I don’'t think Your Honor has
deal with our argument that 1Lt is unfair to

point, but also under --

addressed, has to

a constitutional

THE COURT: T don't deal with constitutional

arguments, pecause You didn’t make the Attorney General a parct:.

to the litcigation under the rules, and, therefore,

with it.

MR. ROSENBERG: Well, Your Honor,

first, part of our

i
i
|
|

i

b
i

T don’'t dezl

argument was not constitutional, but based sguarely on sectlec |

New Jersey juridical principles of fairness
decision of first impression rhat construes
way that the person effacted could not have

statute is -- that construccion is rnot made

and --

that if there 1is
a statute in such
known that that

retrospectively

THE COURT: But that’'s a matter for those that sit

high. They’'ll deal with the prospective or retrospect.ve

effect and so forth. As a humble trial judge I don’t get

I/L/ﬂ

|
i
T

=
.

ohe




THE COURT: I carn give you fclks a copy and the- - ..
den’tc have to have a problsm with vou caliing ask asking o=

We den’'t send out orders witnout envelopss.
There’s a court rules on thact.

MS. MOFFa: Thank you, Your Horcr.

THE COUXT: And, ws don’'t make coplies when we don’ -
have copies. Thsra’s a court rule on that.

MR. ROSZINBIRG: Your Honor, I have an extra copy

hera.

-]
try
¢
&
23
N
-
M
cr
3
v
r
\T]
(:
D
‘_‘
(|l

MS. MOFFA: Could I address one point just for --

THE COURT: Sure. By all means.

th

MS. MOFFA: ~-- clarificaticn purzosss?

THE COURT: I didn’t foreclose vou at all. I jus:

wanted to hear him first.

N

THE COURT: I £felt he was the primary looser.

MS. MOFFA: That’'s what I want to talk about. I

wanted to make sure I had a clear understanding of the

reasoning with rsgard -- it appears that tne denial reaches




10
1

12

14
15
16
17
18
19
20
21
22
23

24

it’'s the difference between the cash price and whatewver fees

b

any issues that dealt with whether the -- wh2thar the inrev=--

it
3

charged was in excess of the rate established by the Crimi-

Usury State. ,

THE COURT: Yes. i

25}

r

v

MS. MOFFA: And, with regard to thaz I wanted to ~z- =
a clear understanding of the basis for departing from the

recedent set forth in Green and the Burnev case and the Foco-=
P Sresn 2HIHEY EQZi 2

933

case as to regard to delineating which portion of the prics -

interest and which part of the price 1s the cash price. In

particular, a review of the fact that, as you noted, the
delivery, the maintenance, those are fres, thsy can’t be

erencial, and as was

rt

subtracted from the time price dif

noted -- I believe it was 1in the Burnev court -- the cost cf
ter -- the benefit of terminapility 1is actually a benefit of
buying over time which is what interest always is. When-- wr=r
ever --

THE COURT: Yes.

MS. MOFFA: -- somebody makes monsy off of interes-

they’re.actually saying they’'re charging for and the time
price. You have a time price differential here that has bes:
calculated and calculations that are not disputed by the
defendants except with the definition of what goes in what
category, but once you have adopted the other Court's

approaches to what should be considered in ar interest cateczr.
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then they do not dispute our calculations, and the calcula-:.-::

show tha- uniformly the interest rate far z2xczads the 30

percant of the Criminal Usury Statuts
THZ COURT: Wwell, I didn’'tc, franxly, Zz2l comfor-a.

n dealing witn the alleged Usury argument i1n this particulzcs

[oN

case, because by applying RISA, and I said chat there was =

ailure to indicate a tim= price differentizl, and I said :

[ 1Y

failed to indi -- that there was a fallure o indicate the -zz-
price, and I found tco that the late chargss were violated
RISA.

I didn‘t think i: was really fair to not in some wz'-
give them some rights with respect to that Issue as to whezhzr
it was all interest or not. Now, I recognizes that there wsrsz

some cases that say the difference between this and this,
obvicusly, that what's leftover is interesc.
MS. MOFFA: Right.

THEE COURT: Well, if I'm -- I jus:z didn’z feel

vy
‘

comforcaple with it, quite frankly, that’s ail, and that’s

I didn’t -~ I denied it, didn’t make any srecific findings <

Ih

fact for a good reason. I didn’t want --

MS. MOFFA: Right.

THE COURT: -- to make any findirngs of fact. But =

didn‘t feel sufficiently comfortable to grant a summary
judgment on that particular issue.

MS. MOFFA: Without some evidence of
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what -- what the -- ‘
THE COURT: Well, I wasn’'t sure, vou know. I r !

I
|

all your material, --

MS. MOFFA: Un-huh.

1

THZ COURT: -- and, of course, read wnere they
claim what you say is hearsay, but all you did was a
mathematical calculation which obviously anybody can do, --

MS. MOFFA: Right.

THE COURT: ~-- that it doesn’t resguire expert

i

e’

tescimony. But, I didn’t feel comfortanle with it, becauss -7
the -- you know, the right to perhaps try to show. But, sz=z, I
said that what they were doing was violating the Consumer rrz.d]
Act by snooting themselves in the foot by saying --

MS. MOFTFA: Right.
THE COURT: -- these things are in here. Well, L:
I'm going to --

MS. MOFFA: Right. I understand.

-

THE COURT: -- do that to them, than I can’t taks

away the right to let them put those things in there.

. MS. MOFFA: And tell you what they are so that tmz

can --
THE COURT: And tell me what they are.
MS. MOFFA: Okay. I understand your reasoning.
THE COURT: I couldn’t do both things, at least =c:
comiIortably, --
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MS. MOFFA: Uh-huh.

THE COURT: -- and so that’s why I didn’t do it.
penalized them. I said they viclated the Consumer Fraud Ac-,
because what they said was in this price thing -- |

MS. MOTFA: Uh-huh. ) f

THE COURT: -- is the maintenance, the delivery, =znd
all that sort of thing. Well, 1if I'm going to say that and u:z=
that against them, then I think in fairness they ought to hzw=
a right to try to show what that is.

MS. MOFFA: Okay. I understand your reasoning.

TEE COURT: Now, if they hadn’t said that -- |

MS. MOFFA: Uh-huh.

TEE COURT: -- then I wouldrn’t be in that positic:o.
MS. MOFFA: Right. Well, they --
THE COURT: In Crown they didan’t say that.

MS. MOFFA: Correct. Right.

nocwithstanding, I don’‘t know, somebody -~- no. I think it w=s

(!

you. You said that -- you opened your argument in an effor:

intimidate me -- I thought that was interesting -- by

1

i
|
4
|
’ . |
THE COURT: So Crown was distinguishable,
|
I
[
|
1
|
{
!
suggesting that plaintiff’s counsel was of the mind that
|

would just blindly follow Crown and no: give you a fair

o1
(b

hearing, but you felt quite contrary -- quite confident in

fact that I would give you a fair hearing, see.

MR . ROSENBERG: There was rezally no intent to
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intimidate Your Honor.

THE COURT: Well, whatever it was, I thought it w

3%

8]

interesting. 1 can appreciate good lawyering, and that's
gocd Way to approach it. I mean, when you'rs facing a judzs
who has already decidad the very same issu=2s, like, two mOnInz
ago, you’ve got a heavy car to pull, see. ‘

MR. ROSENBERG: Wa gave --

THE COURT: That’'s a good way to ¢ it.

iy

MR. ROSENBERG: W= gave a lot of thoucght to that

=

sentence, . Your Honor.

THE COURT: But whether you said it or you didn’:
really doesn’'t make a whole lot of differercs, because,
unfortunately, I dc these things the way thzy’'re supposed =z =
done; maybe not right according to you, but I think you agrs=
with me 100 percent, don‘t you?

MS. MOFFA: Absolutely, Your Honcr.

THE COURT: Well, that’s good. Sg, ycu see the
argument in Crown, they didn’t in Crown maks that argumenc,
and that’'s why I could deal with Crown diffsrently than I
could deal with this one. But the minute they made that
argument, and then I'm saying to them, okay, you want to max:s
that argument, fine, I'm taking that argumen:t and I'm
hanging --

MS. MOFFA: Accepted it, right.

THE COURT: -- you with 1it.

Y R
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MS. MOFFA: Right. Right.
Z COURT: Well then I got to giva him a right teo

deal with ic.

&

Right. Okay.

o)

10

(53]

=
uy
z

THE COURT: And thac’'s --

MS. MOFFA: I underscand.

TEEZ COURT: -- where I was not comiortable.

MS. MOFFaA: Okavy.

THEZ COURT: All right.

MS. MOFFA: Thnank you, Your Honor. ;

THE COURT: Did vou get a copy of vour -- yes, I ga =
it to vou. 1’11 be interested to see now it’'s dealt with, ;
because we have hsre a very clear situaticn cI public policy

versus -~he strict construction of dissention. 1It’s that

MR . ROSENBERG: Acreed, Your Honor.

THE COURT: And, it’s interescing that I am followinz
a puclic policy pain, because it may be argusd that I'm a
stric:- instructionalist judge, which most of the time I am.
They’ve.all gotten their copies so this just gets filed.

MR . ROSENZ3ERG: Your Honor, --

THE COURT: The only thing that gocd about certainz:-

is uncertainty.

MR. ROSENBERG: Thank you, Your Honor, for hearinc -

todav.

sS3a

i

&
ﬁ
|
i
i



L THE COURT: Right. Take care.

2 PLAINTIFF’S COUNSEL: Thank you, Your Honor.
3 - - - -
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THE COURT: The first one for argument would bs
Robinson v. Thorn. That’s that big huge thing. Thank you.
[Counsel, enter their appearances.
(Digcussion off the record)

THE COURT: Do you want to enter your appearances

lease?

MS. MOFFA: Certainly, Your Honor. Donna Siegel
offa from the Tomar, Simonoff law firm on behalf of plaintiff
nd the class. |

MR. ROSENBERG: Ezra D. Rosenberg from Dechert, Price
& Rhoads on behalf of the defendant.

THE COURT: 8it down, have a seat. 1’11 give you my

reliminary determination, and then I'll listen to you. This
is Robinson v. Thorn Americas, Inc., Docket Number L-3697-94.
r. Robinson, how are you? I note you’re just getting here,
ight?

MR. ROBINSON: Good morning, sir.

THE COURT: You're just getting here, sir?

MR. ROBINSON: I'm here, air.

THE COURT: Oh, all right. I just noticed you walked |
in here at 13 minutes after nine; is that right?
MR. ROBINSON: Right.
THE COURT: Thank you, sir., Have a seat and relax.
This is a motion for summary judgment by the plaintiff seeking

Jto astablish a damage formula to utilize in fixing, quote, "the
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N

ascertainable loss, " unquote, under Count 2 of the second
amended complaint. The formula proposed is 40 percent of all
rental payments collected by the defendant in New Jersey during
the class period plus all late fees, penalty fees, and |
reinstatement fees collected during the same period. Summary
judgment was entaered on January 24th, 1997 under Count 2 based
En the fact that the defendant had engaged in unconscionable

commercial practices. The Court found that the New Jersey

© o ~N D@ O s @ N

Retail Installment Sales Act did apply and that the contract in

-
o

fact violated the New Jersey Retall Installment Sales Act and

in that the defendant failed to set forth the time price

.
N

ifferential and the cash price. Late fees imposed were also

LASER STOCK £ M FMSAN
py
-t

-
[#:]

in violation of the act. Defendant also charged for

ey
N

elinquency, maintenance, and repair which was advertised as

iy
[0}

fraa.

—
P

According to the defendant’'s affidavit, the quote,

—y
~I

"cash price," unquote, is 60 percent of the rent over the rent-

—
<O

fto-own price. In other words, it’'s 60 percent of the rent-to-

b
(o]

wn price. The total rent-to-own price is the weekly or

THE CORBY GROUP 1-860-255-5040

S

nthly rental times the number of rentals, rental payments as |

»
et

escribed in the contract plus the purchase coption price.

n
n

efendant ‘s own expert submitted an affidavit, Exhibit 4, by

n
w

r. Weil, W-E-I-L, indicating that 40 percent part of the rent-

n
>

o-own is made up of the time price differential which can be

n
(4]

llocated as follows. He attempts to allocate it, although the
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Colloquy 4
contract nevar allocated it, and the buyers were never alerted
to it, but he assesses 34 parcent to the flexibility options, 5
percent to the interest, and 1 percent to the delivery and
repalr costs which total the 40 percent differential between'
the total cost and the 60 which he said was the actual price,
This information even if true wasn‘t set forth as I noted in
the contract that was presentad to the plaintiffs. The 40
[percent of course is what the plaintiff contends is the
ascertainable loss,

The opposition, despite the findings of the Court,
they attempt to take those findings and put their own spin on
them. And they of course take what Mr. Weil says and they

attempt to put their spin on that, and they try to allege and

largue that the statutes were only technically violated and so
forth. All of that is history. The determination has been
ade as a matter of law that the defendants in fact violated
the Consumer Fraud Act. They violated the retail installment
sales contract. Defendant argues that damages have to be

-Lalculated on an individual basis, and the defendant argues

lthat the plaintiff is not being fair by arguing that the

Eonsumer Fraud Act mandates an individual -- and they argue the

laintiff 1s not being fair. They argue that the Consumer
Fraud Act mandates an individual analysis of damages.
Now, as far as the Court’s concerned, the agreament

~~ I mean the formula as proposed by the plaintiff is factually
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Colloquy 5
supportable and it is fair and reasonable. The defendants of
course -- if they were to be permitted to be succegsful in
connection with the allegation that the individual damages have
to be allocated on an individual basis, I think that involves
gome 78,000 people. Obviously, that flies in the face of the
vary purpose of a class action suit in the first place. The

afendant of course seeks to decertify the class because the
Kjamages they argue must be calculated individually as oppesed
to gome formula, and as I indicated, that would result in

78,000 individual cases, all of which would probably be within

he jurisdiction of the Special Civil Part. But that’s of no
oment other than that clearly demonstrates why there was a
eed for and why the original judge did in fact certify the
lasz because thare were common questions of law, and the
amages c¢ould be ascertained on a reasonable basis that would
e fair to the class and would have a reasonable relationship
o the damages suffered.

The cases of course clearly indicate that the damages
eed not be calculated with mathematical certainty so long as
the formula proposed is reasonable, and the Court, as I've said

I think more than once, does find in fact that the formula is

reasonable because it is based upon the figures that have been

ubmitted to the plaintiffs by the defendants vis-a-vis the
ifference between the total price and the cash price, the

ifferential being 40 percent and that differential being made
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Colloquy 6
up of items that were not delineated in the retail installment
sales contract. It also included items which were misrepre-
sented in the sales pitch that was made by the defendant to the
Elaintiffs, namely that delivery and maintenance and all that
gsort of thing was absolutely free. Defendants themselves admit
that’'s not sgo.

Oh, ye=2. The defendant endeavors toc raise some

lquestion of fact concerning the findings of the Court as it
raelates to interest. What the Court said and did is a matter
f record. The reasons why the Court said and did what it did
lEs a matter of record. It has nothing whatsocever to do with
the finding that the Retail Installment Sales Act applied and
was violated and the Consumer Fraud Act likewise applied and
as violated. Trebling damages obviously is mandatory. The
m;ourt does not have discretion in that area.
Therefore, subject to argument of counsel, it is the

finding of the Court that the formula as proposed is fair and

easonable. Sir, I will hear you.

MR. ROSENBERG: Thank you, Your Honor. 1I’'d like to
egin if I may, Your Honor, with what I think is the essential
flaw of both the plaintiff‘s position --
THE COURT: Please bear in mind I read every word of
leverything you wrote.
MR. ROSENBERG: I understand that, and then I would

just emphasize a few points.
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Colloquy 7
THE COURT: It’s all right.

MR. ROSENBERG: Number one is that the Consumer Fraud
Act, contrary teo plaintiff’‘s position, does set a proximate
cause standard for damages. And because of that proximate
cauge standard for damages, 1t is necessary for there to be an
individualized analysis, and I would refer Your Honor
Jspecifically to the language of the Court in the Meshinsky
case.

THE CQURT: What you suggest, sir, would therefore
fpreclude class actions in every single Consumer Fraud Act case;
MR. ROSENBERG: Absolutely not, Your Honor.

THE COURT: You don’t think go. Okay.

MR. ROSENBERG: 1In fact, every one of the cases both
flat the Appellate Division level and the Supreme Court that
certified consumer fraud class actions predicted that after
liability is adjudicated as in this case, there may be the need
fto decertify or to have some sort of individualized handling of

ldamagese. So the two are not -- do not contradict each other.

d Meshinsky talks about the particularized proximate cause,
nd that is an exact guote at 110 N.J. at page 473, "Plaintiff
ust establish the extent of any ascertainable loss, quote,
'particularly proximate to misrepresentation or unlawful act.’'*™
he Chattin case at the Appellate Division specifies proximate
ause and even the Truex case upon which plaintiff so heavily

elies says at 219 N.J.Super, Footnote 3, "The damages must be
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Colloquy 8
proximately caused by the violation."

THE COURT: Well, you'fe suggésting that I didn’t
find that the 40 percent differential was not proximately
caused by the fraud of the defendant.

MR. ROSENBERG: Your Honor --

THE COURT: Obviously, it was because you never
disclosed to the particular purchaser those specific items.

Ivou never told them what the interest was. In fact, you told
them that the delivery and maintenance would be free, and as
far as the flexibility, you didn’t tell them what that was, and
s0 there is the damage that was proximately caused by your
unisrepresentation and your violation of the Consumer Fraud Act,
It was totally unconscionable.

MR. ROSENBERG: But, Your Honor, we have raised

aterial issues of fact as to whether or not there’'s proximate
ause. Number one, did plaintiff actually rely cn the allaged
miseion?

THE COURT: Yes. Well, under the Consumer Fraud Act,
I'm sure you're quite familiar with the fact that reliance is

an elsment, and I just finisghed a 17-day trial in that

articular area, sir. Did a lot of research on it.

MR. ROSENBERG: Your Honor --

THE COURT: And the act so says it, and the cases so
say it.

MR. ROSENBERG: That'’s right, Your Honor. They say
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Colloquy 9
it only to the extent of proving liability. They go on in the
next sentence to say, "However, for damages, proximate cause
and reliance are important." I agree, Your Honor, that for
purposes of liability, the act itself specifies that reliancé
is not an element, but that’s not the same question as to
[damages, and we’re dealing with damages. And the quastion of
raliance is important, and plaintiff herself has testified that
she knew that she could purchase this home entertainment center
for 81,000 at the same time that she knew, if éhe were to entar
into the rent-to-own contract and pay all of the rentals
through the full rent-to-own, it would cost her $1,700. That’s

in the reacord. It’'s also in the record that the contract

[specified the periodic payments that would be made for rentals

[and the full rental price. So questions of fact are raised as

to rellance. Questions of fact are also raised as to even if

anted‘thét home entertainment center now. That'’s a question
f fact.

2 very ilmportant question of fact is raised in
onjunction with the TILA cases, the truth-in-lending cages
hat we cited, which are cases that deal with the precise sort
f viclation which Your Honor has said that my client has

ommitted, a failure to provide information as to credit

she had this information, whether she would have entered into
Lhe transaction. She sald she knew the information, but she

lternatives to the consumer. and in those cases, they also
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use a proximate cause standard, and they say there the
proximate cause standard is can the plaintiff prove that he or
she would have been able to find a better deal elsewhere? And
there’s sufficient facts in the record here toc show that thaﬁ's‘
not so. We've raisad facts»as to value, the value that each of
these -- that this plaintiff received and necessarily entailing

an individualized analysis as to each of the class membére that

recludes summary judgment in that manner,

Your Honor, as to the advertiesing violation, the
advertising violation only went to delivery and maintenance.
here’s not a scintilla of evidence in this record that
laintiff has come forward to show that she relied on an
dvertisement that talked about delivery maintenance,

Your Honor, we respectfully submit that there is an
bundant amount of evidence hera that precludes summary
judgment on that issue before we get to whether or not there
hould be an aggregate formula. In terms of the aggregate
ormula, Your Honor, it is undisputed that that, quotae, "cash
rice," end quote, is the cash price for buying the iteﬁ off
he flooxr. Plaintiff admits that. That’s clear on the record.

That is also clear that we have put forward evidence from our

[experts not as Your Honor said that that 40 percent is made up

bf a time price differential. That is not what Mr. Weil says.
That is what plaintiff says Mr. Weil saya. Mr. Weil --

THE COURT: Sir, let me just suggest to you I don't
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accept what is said by people. I check it myself. I looked at

his affidavit. I saw specifically the paragraph where he
allocated it as I suggested that he did. If you and I differ
on that, it was Exhibit 4, and I forget the paragraph number;
but he specifically broke it down 34, 5, and 1,

MR. ROSENBERG: He did break it down, but he didn’t
|tay that’s the time price differential. He said in fact that's

art of the cash price.

THE COURT: That’s the flexibility option, the
interest --

MR. ROSENBERG: That’s right,

THE COURT: -- and the dellvery and repair cost.

MR. ROSENBERG: Absolutely.

THE COURT: That’s all I said he said.

MR. ROSENBERG: As I read what --

THE COURT: Don’‘t mislead what I said he said.

MR. ROSENBERG: Your Honor, most regpectfully, I'm
Fhot trying to miglead. I tried to take notes, If I'm
ipaccurate, I'm inaccurate,

THE COURT: Okay. I just want to be sure the
record’s clear on what I said, sir.

MR. ROSENBERG: But what Mr. Weil said is that the

ash price, for purposes of trying to compute a finance charge,
hould be made up of the retail cash price -- that’s the &0

ercent -- the value of delivery and service and maintenance
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which I think --

THE COURT: Which you said incidentally was free,
MR. ROSENBERG: Your Honor --

THE COURT: You did, didn’t you?

MR. ROSENBERG: We said in the advertisements that
free dalivery, free maintenance, or no charge -- and in fact,
there was no further charge.

THE COURT: Yes, sir.

MR. ROSENBERG: Every consumer paid exactly that
which was advertised and not a cent more, but Mr. Weil talked
about the retail price, the value of maintenance and repair,
and he placed a value on the flexibility options which he said
together constituted the cash price for purposes of RISA.  And

the difference between that and the rent-to-own price in this

fone plaintiff’s case was 5 percent. And on that basis, we

tubmit there has to be a sort of individualized analysis of
very class member that precludes summary judgment.
THE COURT: Yes, sir.

MR. ROSENBERG: Your Honor, unless Your Honor has any

“ffurther questions of me -~

THE COQURT: I have none.

MR. ROSENBERG: Thank you.

THE COURT: Did you wish to say anything?
MS. MOFFA: No, Your Honor.

THE COURT: Very well. Thank you very much.




¥

LA :RSTOCK FORM FUISRN

THE CORBY GROUP 1-800-255-5040

NOV 13 ’87 @7:27PM TOMAR SIMONOFF ‘ P.14

© © ~N OO0 A O N -

N N e ad ek ah b ek ek e e
N R S © ® N O O h O O = O

23
24
25

Colloquy 13
MS. MOFFA: Thank you, Your Honor.
MR. ROSENBER@: Thank you, Your Honor.
THE COURT: Yes, sir. Have a good day.

(Digcussion off the record)

THE COURT: I'm sorry. Oh, I never told you. Yes.
[Well, it‘s granted, granted. All right. Let’s see.

MS8. MOFFA: And defendant’s motion is denied.

THE COURT: Pardon?

M8. MOFFA: And defendant’s motion to decertify is

enied.

THE COURT: Oh, yes, yes, yea, absolutely.

-
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