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STATE OF MICHIGAN 

COURT OF APPEALS 

PALMA JEAN RAMIREz.. July 1, 1992 

P~aintlff - Appc:llanL. 

\' 

CHARTER NATIONAL BAl'K, 

an~ 

r:~knoU\r.1 'Cu\lnll!r - PlaintifC­
.A.ppclk~'. 

DC\\'!\ RTVER MOTOR SALES, 

Bd0f(.:: Fiu~eTal:l. PJ., ll.!'lC Ca,'anuch and Neff, JJ, 

PER CURlAM, 

No, 13405~ 

UNPUBLISHED 

Plaintiff appeals as of right the trIal coun's order I.hsmissinb her clatm~ against defendanL~ ba.sed cn 

r.o genuim: lsHH: of IDClt;;;idl tact. MeR 2.l16(C)(lO). She ~l~o aprcrtl~ the judgment entered in favor of 

dt'kno(lnf Charter Nutionlll BlI~k un its (,,'Qunterdaim. We rcvc(~c: ir. pan. 

lr: De('crn1x:r. 195':', plaintiff purchased a used] 901 Mt:rcury M<:Irqui~ from defendant Down Riwr 

l\~~l\()r Saif;S (,k<.lh:rship) The sticker on the v.indow c(lntuint;(] the disC]rlimcr 13nguagc, "as is-no Wf\rr~nty," 

HllWi.·Y~'I, plcinriJ'f alsu p\:r'h1!~!.'LI an e)'1end~d !>t!rvlCC ctmtr!J<'''1 tit the tim(' ~h~' b<JlIght the ::!utom0bik. The 

UlItom0Qih: pun:has(: wa~ financtd through deknoJ.nt Cha~tt'r National B,mk.. 

Wlthin ;.\ shun perir.)\) of lime, Ih! nutomobile developed ~criom nw.:hanic<Jl pwbkm~, 'rh.: 

d~';dcrs;hip rdus.;d tt' uuthoruc repain Arpi\~ently plnintiff did nl.l! follllw th<: pn.x<.:uurl' tlutlinct! in th,' 

~l'f\jC( ,:ontrt1~·!. In AVri: 1 YS~ .. sh~ stopp~d mai::nr pa:m~:nt!" 

Plai:1tiff fijl::d ~ui~ <:gJin$\ th!:' de.:rler~hip.,hil:1k and EXlendt:c Service Progrum, lnc., the adminimatnt 

01 lb. ~-.::vir.:<.: t',J:l'rllCt. Shi.' clulnled a ble",cl', of the sa1e~ contract, expres!> w:Hranties .ilnj th~ irnplj,;d 

W:Ufi.l:1ty uf rnc:-;':unt:lr,Hi'Y <:Inc! viol<ltinn of tl.e Mi~higarl Con~umeT Prmectinn Act. MeL M5.90] Cl ~cq,; 

v.~:\, 1!:-,~16 ~,~ Tbe b<.:.nk wa~ includtd on the- b::l!,i~ tha. ii. 1!' J',uhjt:-ci Ii"' aU dzim.<. and dcf<::nsc~ 0f Ihl,; 

t\\I~\r arGinf l'Ul l,r th(' tra:~!'<!c:tj0n. MeL <192.114(\0'): MSA :3,(,)~(14a)(~). The trin! COurt grliI1\c(1 ESPl'~ 

nl~:lI,\r, fvr s\.lm!n~:7) ci~r-',\;i;wr, cn the l'Ia'-.:! t!ia! pbllHifr h~d fd.il~c lC" C(W'!,!) v. ith lh~ pN'l.:ccurC' In 1hc., 

lh<: cJ~lkr"'hi? rln~ the hank moved for :;umll'wy di,~~jljon cl:lirninb lh',1 thefe WCT(.; nu C>.--prn5 

..... lrT,ln~ks an(1 the- "as i:,,~ lan£u.a~c excluded any implied warranlies, MeL 440.2316(3)(;'1); 1'-1SA. 

19.2110(:;)((\). Plaintiff TI::-p,:mue0 that the feder~l Milf:nu:'.on-M()~' WC\rrilnt~' Ac! pre-.'Clllcd th.: dealership 

fr0rTl d~~::-1:li.min£ the imrli~'J warranty. The SCI rr"hihit~ i1. ~upplicr from di"clJlrtling 3n~ Implied Wi.lrranty to 

~ consuml.:r if, at th(; tim,' of s.:,l~ or 9() da;'~ Ihct~C!ftcr. the ~upf>lk:r cnl-=r~ inll") n sc:rvie:t:' (;Untr,lc:t with tbe 

'('I:),UIII'::;. l~ 'USC 2308i~:i The tri;!J court held that th{: dealcr~hir W~1~ n(11 f. r"'n)' \0 thl' ~(;f\'il.:c c:m:tfact. 

di~[11~·~ea the: p1:1inlifi\ cl(\im~, ,Inc) t.'n~cred judgment for the h~n~ nn ill- c(')unt::::r.:\~,jrt for fhe D~llancc u ...... ing 

lH'J th~' rurclla,~c a;;:rc.:cm-':T'L 
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CD appeal. plaintiff argues (bat the court cm:d in ~ ia implied warranty claim because 
undet, the ~ 1An.gu.age 0( tM contract, me dealenbip wM • p8.rty. She also argues that the court 
mw in dis.m..issin& her cla.im bo.5ed on the MCPA because a disdaimet defense i! not applicable to that claim. 

Defendants argue that the d.:alenbip was aot a part)' to the conttact. In the alternative they suggest 
that summary disposition WBS still proper as plaintiff c.lid not comply with tbe t~ of the s.ervic:e contmct. 

Where the language of B contract is unrunbiguous. its construction is 8 question of law for the trlal 
coun. ~ v H9~ Q:wne~ Mutual los Co. 148 Mith App 485, 490; 384 NW2d 807 (19'66), The 
language or the controc\ is to be oom:uued againsr the drafter of the contract. PetgyellQ \I Mlm:n. 139 Mich 
Apt> 639, 642; 362 NW2d 8S7 (1984). 

In this C8.-;e it is ck:ar from the language of the contract that plaintiff and the dealersbip, not ESPI, 
were the parti~ In the service contract. The cnntrnct was signed by the plaintiff and the d~lersh.ip's 
reprc:;<.;lltat.;""C, Underneath the signatures is ~ phrase 'This contract must be signed by both parties." 
There ate rcfcrence5 lO the -issuing dealer" throughout the contract. There is also a Statcme.ot that ESPI is 
the aJr.:linis'tri\tOr of the contract on belWf of the dcalcl and their liability extends to the dealer undt:r a 
septmltc agreemenL The trial rourt erred as a matter of law in finding t~t the dealership was not 8 party to 
!.he contract. Thus. under § 2..108 of the Magnuson-Mooos Act. the dealership's disclaimer of the imp!ied 
warra01y of me:chantability 'Il.'Ould be invdlhl.. Defendants' contt. .. ntion that plalntiff did Dot {ollOlW the proper 
procedure in the service contract is irrell.vanl This claim. is based on breach of an impUcd warrant)'. nOt 
breach of the servJce contract. The triul court errerl in dismlssing th~ hreach of implied warranty claim. 

The court also erred in cfumissing the claim bascO on violation of the Michigan Con~umer Protection 
Act. A breach of an implied warranty of merchantability is a violation of the act MikoS v ChI)1kr CorP, 158 
Mich App 781, 782-783; 404 NW2d 783 (1 ¢S7). Since the implied warranty claim is still viable. so is the 
claim based on the MCPA. 

We reverse the part of the order granting summary disposition of the claims basc:d on breach of en 
i:'nptied warranty and vioJltion of the MCP A. We also rc.vcrs.c the judgment in favor DC Chancr National 
Bank on it." counr.erclajrn. We do not retain jurisdktion. 
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Is/ E. Thomas Fit1.gerald 
lsi Mark J. Cavanagh 
lsI Janet T. Nt.:ff 


