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\Di STATE OF MICHIGAN

COURT OF APPEALS

PALMA JEAN RAMIREZ, July 1, 1952
Plaintiff- Appcliany
v No. 134053

CHARTER NATIONAL BANK, UNPURLISHED

Dicfendant ‘Counter - Plaintif{-
Appetan.

and
DCWN RIVER MOTOR SALES,
Defendant - Appelice.

Before: Fitzperald, PJ., and Cavanagh and Neff, JJ.
FER CURIAM.,

Plaintiff appeals as of right the trial court's order dismissing her clalms against defendants based on
ro genuing issue of material fuct, MCR 2.116(C)(10). She also appeals the judgment entered in favor of
delendant Charter Nutions! Bunk on its counterclaim, We reverse in part.

Iz Deccmber, 1987, plaintff purchased a used 1981 Mereury Marquis from defeadant Down River
Motor Saies (dealership)  The stcker on the window conlsined the disclaimer lanpuage, "as is—no warranty.”
However, pluintiff alsu perchesed an exiended service contrsat ut the time she bought the automobile. The
sutomobile purchase was financed through defendant Charter National Bunk.

Within a short perio¢ of time, the gutomiobile developed scrious mechanical problems.  The
deadership refused 1o nuthorize repairs.  Apparently pluintiff did nor follow the procedure outlinee in the
wervice contraet. In April 1988, she stopped maiing payments.

Plaintiff ficd suit zcainst the dealership, bank and Extended Service Program, Inc., the administratol
of the service conirsct. She claimed # bieack: of the sales contract, express warranties and the implied
warrunty of merchantatilin and violation of the Michigar. Consumer Protection Act. MCL. 443907 ¢ sCq4
MuA 16416 ef see  The bunk was incloded on the basis thai jo is subject to al claims and defenses of the
buver drising out of the tanseetion. MTL 492.114a0h): MSA 23.628(14a)(bj. The trial court pranled ESFI's
menen for summany dispaziver en the has: that plamtiff had faiied 10 comply with the prozecure in the
SCPVICE LoTtract.

‘I'he Sealershin and the bank moved for summary dispesition claiming that thCIC were no CNpress
worruntics and the "as i language excluded any implied warranties.  MCL 440.2316(3)(0); MEA
19.2316(3)(a). Plaintiff resporded that the federa) Magnuson-Moss Warranty Act preventcd the dealership
from disclaiming the implied warranty. The act prohibits supplier from disclaiming any implicd warrungy to
4 consumer if, 21 the time of sale or 90 days thereafier, the supplict enters intd a scrvice vontract with the
cansuines. 1S USC 2308is; The trizl court held that the dealership was not & party 10 the scrvice contracr,
dismicsea the plaintifi's claims, und entered judpment for the hank on its countardlairt for 1he balance owing
on the purchase afreement
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On appeal, plaindff argues that the court erred in dismissing jts implicd wasrsnty clam because
under, the unambiguous language of the contract, the dealership was & party. She also argues that the court
mcdindismishmherdaimbascdonﬂmMCPAbcmuscadisdahnadefznseisnoxnppnmblemthatclaim.

Defendants argue that the dealership was oot & party o the coatract. In the alternative they suggest
that summary disposition was stll proper as plaintiff did not comply with the terms of the service contract.

Where the language of & contract ls unambigoous, its construction is & question of law for the trial
court. Wilsog v Home Owners Mumal los Co, 148 Mich App 485, 490; 384 NW24 807 (1986). The
languape of the contract is o be construed against the drafter of the contract. Petovello v Mumay. 139 Mich
App 639, 642; 362 NW2d 857 (1984).

In this case it is chear from the language of the contract that plaintiff and the dealersbip, not ESPI,
were the partics to the service contract. The oontract was signed by the plaintiff and the dealership's
represcatative.  Underneath the signatures is the phrase "Thic contract must be signed by bath parties.”
There are references (o the “issuing dealer” throughout the contract. There is also a statement that ESP] is
the administrator of the contract on behalf of tx dealer and their Yability extends to the dealer under e
sepurate agreement The trial eourt erred as 3 matter of law in finding that the dealership was not g party 10
the contract. Thus, under § 2308 of the Magnuson-Moss Act, the Gealership's disclaimer of the implied
waryanty of merchantability would be invalid. Defendants’ contention that plaintiff did not follow the proper
procedure in the service contract is irrelevant  This claim i based on breach of an implicd warranty, not
breach of the service contract. The tria) court erred in dismissing the breach of implied warranty claim.

The court also crred in dismissing the claim based on violation of the Michigan Consumer Protection
Act A breach of an implied warranty of merchantability is a violation of the act Mikos v Chryslgr Corp, 158
Mich App 781, 782-783; 404 NW2d 783 (1987). Since the implied warranty claim is still viable, so & the
claim based on the MCPA

We reverse the part of the order granting summary disposition of the claims based on breach of an
implied warranty and vioation of the MCPA. We also reverse the judgment in favor of Chaner National
Bank on its counterclaim. We do not retain jurisdiction.

s/ E. Thomas Fitzgerald
s/ Mark J. Cavanagh
fs/ Janet T, Neff



