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DECISION 

This dispute arises from the claimants' purchase of a onston Ford F-Series 

truck for $61,066.78. The claimants allege that the truck was unrnerchmntah1~- ;+a 

brakes repeatedly failed and the dealer - Reynolds Motor Company ("Dealership") - 

could not repair them. The claimants proceed under breach of implied warranty and 

revocation of acceptance theories under the Magnuson-Moss Warranty Act. They ask 

for damages .in the amount equal to the diminution of the truck's value - Sflo,  - i rnd~r  

their breach o f  warranty claisn and, alternatively, the entire purchase price under their 

revocation of accqtance claim. 

The Dealership moves to dismiss these claims. It seems that the claimants 

sued Ford Motor Company in the Circuit Court of the Fourteenth Judicial Circuit, 

Rock Island rlnmty, Illinois, over the 3 ~ m c  p w h n 5 ~ ,  u c l  s~lllcd the case for 



$4 1,248.63. Pursuant to that settlement, the claimants gave Ford a release covering 

not only Ford, but its agents and successors. The Dealership contends that it is Ford's 

agent fm the p~lrrposc of  selling automobiles and, consequently, il is wvered by the 

release as well. Beyond that, the Dealership argues .that the claimmts cannot 

maintain Magnuson-Moss Warranty Act claim because the truck they purchased is 

not a consumer product as defined .under the Act, and that any warranties were 

disclaimed in the Vehicle R m i l  Tn stallmeat Contraat. 

ANALYSIS 

A motion to dismiss tests the legal sufficiency of a pleading. Smbo v. 

RM'dgcpd Afaclzines, Arc., 243 F.3d 672, 675 (7'h CC. 2UU 1). When consrdering a 

motion to d i ~ d 3 3  t h ~  ~omplaiul, fit: dlqpi t i~ns of the COmplalnt must be asmmed to 

bc hut. OueBtcr v. Porsche Cars North Ammica, Inc., 353 F.3d 516,520 ( 7 ~  Cir. 

7flfl7) Every factual aixnunption in the p1izidiLSb Pdvw musr be indulged. Waygoint 

Avintion S ~ n i c w  h c .  I.. SundcE  avionic;^, IYLL.. ,469 F.3d 1071, 1072 [/& Lhr. ZUU6). 

The problems that the Dealership has with the claimants' complaint are factual issues 

t h ~  typcja of t h i u g s  UIW n m  resolve8 later on the b s l s  of cdcnce. S~abu,  249 F.3d 

at 675. Indeed, in its reply brief, the Dealership attaches some evidence m support of 

~ t s  assertions. But that's a bit late to flesh out arguments that ought to have been 

fleshed out in the opening brief James v. Sheahan, 137 F.3d 1 0 3 ,  1008 (7' Cir. 

1330), I L a c i r ~  v. OsRkosh Motor m c k  La., 8 1 b F.2d 348,360 (7" Cir. 1987)(A 

rqIy brief is f i r  replying.. ..'3, and that are not, jn any event, appropriate in the 

context of a motion to dismiss.' Accordingly, I must deny the Deallership's motion. 

1 There arc, of c o ~ ~ c ,  occasions whcre a rnntinrvto dismiss can.be mn~crtcd to a mcrtiou Tur summqjudgraent 
if evidence extraneous to hc complaint is considered, but hcre must be adequate mtice to the opposing party. 
G~een v. Benden, 281 F.3d 661,665 (7" Cir. 2002); Covington i.. Illinois Sec. Service, Inc., 269 F 3d 863, 865 
( 7 ~  ~ir.2~11). Converting a motim to dismss ,to one for summary juigment in a reply, obviously, provides oo 
notice to the opposing party whatsoever. This is especially true when the moveant refers, in i ts filinm. to  alleged 
faas cantahad Is an &&wit that was pruvidcd ~leiQa'to the non-mouing party nor the arbitrator. 



It is Unclear Whether The Vehicle At Iklsu~ Is Not A Consuurt;~ l'rvduct 

the Act &fines as "tangible personal property which is distributed in commerce and 

which is normally used for personal, family, or household purposes.. . ." 15 U.S.C. lj 

doubts should be resoIved in favor of finding a product is covered by the Act: 

The Act appliesto written warranties on tangible persod property which is 
normalIy used for personal, family,, or household purposes. This definition 
includes property which is intended to be attached to or hqtaJled in nny T P I ~  

prupercy wltnout regard to whcther St is so attached or installed. This means 
that a product is a 'consumer product' if the use of that type of product is not 
uncommon. The percentage of sales or the use to which sr product is put by 
any individual buyer is not determinative. For example, products such as 
automobiles md tvpewriters which RrP: irsed for both permncll m d  comqlc~  id 
purposes come within the. definition of consumer product. V7zel.e it is unclear 
whether a particular product is cuvcued under the definition af consumer 
product, any ambiguip will be resolved in favor of coverage. 

16 CFR 5 700.1(a)(mphasis added). Here, at best, the Dealership has raised some 

doubt as LU L ~ G  yurpuse of me truck. tilven the regulation's instruction to err on the 

side of coverage, that is not enough to warrant dismissal of a complaint. 

The Dealership bases its argument for dismissal on the fact that the truck is 

big, and has a crew cab md a tow-hitch. Broad categories of products and 

astssumptions regarding their use me not suf3icient to dispust: of the issue of whether a 

product is covered by the Act. Waypaint Aviation, 469 F.3d at 1072. Analysis must 

be h e r  'than that Id. Even an airplane may be cnnsidfvcd a cdnslMex produet if i t s  

principal use is personal transportation or recreation. Id The issue, more often than 

not- i s  cimply nnt one &st o n a  bo rvo~lrcrl  vu a u u ~ i v u  lu U S ~ S S .  Id. ImtG3d, in 

most cases, resolution will recpke an evaluation of evidence. S e e C m e  v. Ford 

Motor Ca, 60 Or.App.224,230,653 P.2d 564,567 (Or.App. 1982)(whetha flat bed 

truck was consumer product was issue fur the jury);, Frank v. atlstute Auto Sales, NO. 



60530, 1992 WL 90728 (Ohio Ct.App. gtk Dist.l992)(testimony indicated taw truck 

was purchased for business); Walsh v. Ford Motor Credit Cu., 11 3 Misc.2d 546, 547, 

449 N.Y.S.2d 556. $57 (N.Y.Snp Ct. 19$2)(plaintiff conceded in complaiut thall1 uc;k 

was purchased for business pqoses); &ens Trcansp. Sewice, Inc. Y. htematianal 

Tmck and Engine Gorp., 2006 Wlr 3545 109, *3 (N.D.Ohio) (N.D. Ohio 

2006)(plaintiff conceded in discovery that truck was primarily used for business). 

Moreover, the claimants point out that in its advestising, Ford  tout^ the tmck 

as amenable to both personal and commercial uses, including "heavy-duty recreation" 

md "camping." It offers "comfort and refinement." Certainly, the crew-cab can 

accommodate a family as easily as a wbik crew, and the tow-hitch can be used to pull, 

not only equipment, but recreational vehicles, like boats. snow-mobilea A T V Q ~  ~ f . -  

(Response to Motion to Dismiss, Ex. C). Then, of course, as observed by Claimants, 

are the wide array of accessories offered by Ford with the F-Series Trucks that have 

little commercial appeal or practicality, but might find great appeal among that part of 

the consumer market comprised of ' jm~ng rnale(s) with excess testosterone in his 

system" to wit: Dual Sequential Turbochage System, Audiophile@ Sound System, 

DVD Entertainment system giving access to movies, games and music, 

nhmmPJFlat&u~ 6 urr wilZu, IIurl~y Davillbuu WUU pXK.Z@, and lYlQQIl roof, to 

mention a few. (Claimants' Sur-Rqly p. 2, 3) Ford's o m  description of its pruduc;~ 

UUJL Ignores. reopse ex re/. Mota v. mnb-a1 Sprinkler Corp., 174 F.Supp.2d 

824, 89 (C.D.111. 2001). It is also not insignificant that, although the Vehicle Retail 

Installment Contract allows for the designation of the purchase as being far personal. 

or commercial use, that portion of the contract is left b l d .  (Motion to Dismiss, Ex. 
A). IU LIK GU, ms remam an open question, and one that cannot be disposed of as 

summarily as the Dealership might hope. 

2. 

It Appears That The Dealership Could Not Disclaim The Warranties 

The Dealership also contends that it disclaimed all warranties in the purchase 

agreement. The language upon which it 1-clias reads as follows: 



All. warranties, if my, by a manufachrnr or mpplicr otlm L h u  dwdw urc 
theirs, not dealer's, and only such mmufacturer or other supplier shall be 
liable for performance under such warranties, unless .dealer furnishes Buyer 
with a separate written warranty or scwica contract made by derab OR its 
own behalf: Dealer hereby disclaims a31 wmanties, express or implied, 
inrl~rding any irn~liod wn+mnti& ul? um~hamabiliry or hbess fir  a particular 
purpose: (A) on all goods and services sold by the dealer, and (B) on dl used 
vehicles which are hereby sold "as is - not expressly wmnted  or 
guaranteed." 

{Motion to Dismiss, Ex. B (emphasis added)). Here, it appears that the Dealership did 

furnish t h ~  claimants with a scpuratc wl-itlcu ~ervict: Gonuact. (Kgspame to Motion to 

Dismiss, Ex. A, at. 1; Ex. F). So the Dealership's disclaimer argument is a non-starter. 

The language in the warranty disclaimer simply echoes the Act itself, which 

provides that: 

(a) No supplier may disclaim or modify., .any impIied warranty to a consumer 
. , .if (.I) moh 3uppliw- mahca u y  written w m l y  to the consumer.. . or (2) 
at the time of sale, or within 90 days thereafter, such suppIier enters into a 
service contract with the consumer which applies to such consumer 
product. 

(b) A disclaimer, modification, or limitation made in violation of this section 
shall be ineEcctive for purposes nf thir chapter and State Taw. 

15 U.S.C. $2308(a) and (c); Priebe v. Autobarn, Ltd, 240 F.3d 584,587 (7& 

Cir.2001). In circumstances such as this, the issue is generally whether the dealership 

is party to the service agreement. See Prisbe, 240 F.3d at 587-88; Hamilton v. 

0 'Connor Chevrokt, Inc., 399 F.Supp2d $60. $69 QJ I7 TI1 ?fin<) Rere, the 

agreement was signed by the "dealer or his authorized representative," (Response to 

Motion to Dismiss? Ex. F, at I), which meant the Dealership bacme a party to the 

agreement, according to the "Additiand Terms and Conditions" section of the service 

agreement. (Id. At 2). Consequently, at least for the pmoses nf a mntinn to dismisa, 

the Dealership's disclaimer argument fails. Crowe v, J d k t  Dodge, 2001 WL 81 1655, 

* 10 (N.D.Il1.200 l)(deaying motion to dismiss based on warranty disclaimer where 

dealership sold plaintiff a service contract). 

3. 



Thc Dcdcr~hip MuaL Pruve It Is Ford's Agent E'or The Puxposes Of The Release 

Finally, the Dealership argues that it is covered by the release the claimants 

executed in their litigation against Ford. The release applied to Ford's agents, and the 

Dealership says it is Ford's agent for the purpose of selling automobiles. The 

l3eaIeship providca no G V ~ ~ C U L G  1u support th% contention and in fact, the only 

description it offers of its re'lationsbip to Ford is the fact that it "assigned its interest in 

the Contract to Ford.. . ." (Motion to Dismiss, 7 3). That would make Ford the 

Dealmhlp's w m m ~ ~  gr assigme, but not rzcccssady udke  the DBalershp Ford's 

agent. Mnre i s  nfteded for the Dealcrahip to s u u ~ ~ c l  uu its agencyfrelease deknse - 
surely it has a copy of its a'greernent with ~ o r d '  Yet, even in its reply brief - which, 

again, is too little too late - the Dealership provides no evidence of its legal 

relationship with Ford. As it stands, then, dismissal is inappropriate based on the 

Dealership's bald assertinn of legal conclusion. Lan& v. Amtcri~'un Hunda Motor Cb., 

Inc., 2007 %X 1424614, *I  1 (N.D,111.2007)(~vhethcr dcaler was au agent o f  the 

ruanufacturer.is a factual question); Jones v. Fleetwood Motor Hama, 1999 WL 

999784, *2n.2 (N.D. Ill. 1 9 9 ' 9 ) ( " ~ e i n ~  and a~thonzed dealer does not necessarily 

mean that the dealer acts aq m agent of the 1~3nufaoturcr.''); CorcrriuA. v. SuzuRt Motor 

CO., Ltd., 174 U1.2d 482,498,221 nl.Dec. 389,675 N.E.2d 584,592 (1996)) 

(determination of whether authorized dealer is agent of manufacturer requires more 

than assertion of legal conclusion). 

That being said, the settlement with Ford, whether or not the Dealership is m 

agent, certainly affccta one purliun of this dispute: the amount of damages to which 

the claimants might be entitled. Under claimants' revocation of acceptance theory, 

they could revoke thek acceptance of the truck, and receive a r e h d  of the purchase 

price - or so much of the price as they have paid. Here, it appears the claimants made 

jmt t h e e  paymento. Thc D~al~rsLLip w u u h l  get she vehcle back, but would also be 

entitled to a credit for the value the claimants received f b m  the use of the vehicle 

2 The c l h t s  offer as Exhibit G to their response a page h m  au midatifid document that mi@ be an 
exmple o f  a h c h i s e  agreement Ford has with its dealerships- Thc agreement contains lauguage in which Ford 
disavows my reldondGp of principal and aged beh~cen itself and the uwcted &ahhip. But there is no way 
to teh if it is authentic, or whe&a such l m ~ a g e  is jnc1l1il~1-l in th- l%aIcrrbip7c n ~ a m w t  wilL Puid iu ihls 
w e .  



while they had it. Under a wmanty theory, damages would be the price o f  a 

replacement vehicle, minus both the present value of the allegedly dcfectivc r ; ~  ail 

the value that the plaintiff received fiom the use of the allegedly defective car. See 

Schimrner a Jaguar Curs, Inc., 384 F.ed 402,406 (7' Cir 2004). Here, the claimants 

have already recouped over $4l,OOO from Ford in their settlement, while the cash 

price o f  the truck was $57,63 5-25. It wnnlii W P ~ ,  then, that tho claimants cur, 

approaching the full amount they can recover here. But we defer making my 

judgment or reaching any conclusions on the extent: of damages until we k t  decide 

the preliminary issue of liability. 

CONCLUSION 

For the foxgoing ra&uns, the Respondent's motion to dismiss is DENIED. 

DATED: January ZOO8 

& d & M  
Hon. Edward A. Bobnck met.) 

JAMS Arbitrator 




