IN THEI UNITED STATES DISTRICT COURT FOR
THE SOUTHERMN DISTRICT OF WEST VIRGINIA
AT CHARLESTON

DANIA FRANKLI ¥ and
ROSMNZA CCL oM,
Plalincifiaz, T . e
I~ "OZJ}L
V. CI7IL ACTION NO, F5—8534-03

TAIRMCNT MCBILE HCMES, INC,,
a corporaticn; GENMERAL
ELECTRIC CREDIT CORPORATION,
a corpcration; and FRANK H.
ACRSCHN,

l

C:

Defendants.

MEMORANDUM ORDER

This is a civil action filed individually by the

named plamtlffs against Faxrmont Moblle Homes, Inc.,

a retailer of mobile homes (Fairmont), against General
Electric Credit Corporation, a financer of mobile homes
{(GECC), and against Frank H. Jacksop, & salesman for
Fairmont {Jackson). )

On November 26, 1974, plaintiffs agreed with
salesman Jackson to purchase from Fairmont, on credit,
a new 1975 mobile home. Defendant Fairmont retained
a security interest in the mobile home to secure pay-
ment of the purchase price. Also, as a part of the
transaction, plaintiffs executed a deed of trust con-
veying two vacant lots to a trustee to further secure
Fairmont in the payment of the purchase price. The
purchase agreement containing the security interest‘
was assigned to GECC, but the deed of trust was not;g
GECC admits that it holds the contract of sale snbjeét

to all claims and defenses which the Plaintiffs would

have against the defendant Fairmont if the latter

attempted to enforce such contract.




The mobile heme was placed en the two lots of real-

g25-at2 referrad to atove, and was used as plain=iffg!

-~ L. 1 -~ . Ll %
PTIACiPiT rasidence.  The home wa3 nct attached to the
TE2lir. sava for yatar ang

i3 sulficiens for tha FiiIXzcses

purchased. Plaintiffs formally rescinded their con;i
tract td purchase the trailesr by letter dated August ’25,
1973, and received by defendants eon August 25, 1975.1
The defendants have not returned any of the consridgrat,i‘on

paid by the plaintiffs, and plaintiffs still possess

the mobile hom\eﬁ.

Tﬁe élaintiffs filed suit b,asiné ‘t»ixeir‘ cayse of
‘ action in part upon the federal Cor‘:étixyz':et” E;edit E:btéct;'..on
Act, 15 U.5.C. $5 1601 et seq., commonly known as Truth-
in-Lending Act. They seek, inter alia, resciééion of

the contract and money damages as a civil penalty"‘due’ ‘

to the alleged failure to disclose the right of

rescission. At thig juncture, the recorgd includes

various stipulated facts, affidavits, exhibité and

pleadings. All parties have moved for summary Judgment

l‘l’he text of the rescission letter reads as follows:
RESCISSION

The undersigned hereby rescind the trang-
action involving the purchase of a 1975
Castle Mobile Home, purchased on the 26th
day of November, 1974, from Fairmont Mobile
Homes, Inc., dealer, and financed through
General Electric Credit Corporation. The
undersigned further states that, with the
return of all monies paid and release of H
security interest, the above corporation

may take immediate possession of the

property at its present location.

s/ Dana Franklin Pierson
Dana Frankl Pierson
/s/ Rosalea Collins Pierson

Rosalea Collins Pierson
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upon tle record and the partieg agress tuat the primary = - 4

issue for resoluticn is whether or not tha Plaintiffs - © .

15 U.s.Cc. § 1835(a) provides in pertinent rart:

Except as otherwise provided in this section,
in the case of any consumer credit trang-
acticn in which a security interest, inglud-
ing any such interest arising by operation of
law, is or will be retained or acquired in

any real property which is used or is ex-
pected to be used as the residence of the . -
person to whom credit is extended + the obligor .
shall have the right to rescind the trang-" .- . .
action until midnight of the third business .
day following the consummation of the trans— - . ... ..
action or the delivery of the disclosures re-
quired under this section and all other material
disclosures required under this part, which~
ever is later, by notifying the creditor, in
accordance with requlations of the Board, of .
his intention to do so. * *

Plaintiffs purchased the mobile hoeme on Nm}ember
26, 1974, but the defendants never gave the plaintiffs
a written notice of the right of rescission. Therefore,
pursuant to § 1635, the right to rescind the transaction
has remained in the plaintiffs, unless some exception

applied to deny them this right,?

II.
POSSIBLE EXCEPTIONS TO THE RIGHT OF RESCISSIONS

15 U.S.C. § 1635(e) provides, in pertinent part:

[

bt
21he right of rescission is not indefinite. Under 1%
U.S.C. § 1635(f), "An obligor's right of rescission
shall expire three years after the date of consummation
of the transaction . . . . " Sgipce plaintiffs' letter
of rescission was sent to the defendants less than cne
year from the date of consummation of the transactioen,
§ 1635(f) is not applicable,.




This section dces not apply to the creation
or ratention of a first lien against a '~ ¢
dwelling to finance the acquisition of that =~
dwelling cr to a consumer credit transaction
in which an agency of a State is the crediter.

For the excepticn in § 18353(e} o apply, a first lien
oust be crsated against a dwelling. The regulations imple—
menting § 1635 deline a dwelling as follows:

"Dwelling” means a residential-type structure

which is real propertvy and contains one or

more family housing units, or a residential
condominium unit wherever situated.

12 C.F.R. 226.2{v) (emphasis added). Pursuant to. this

definition, for a structure to be a dwelling, it must

ned a

also be real property. Real property is def
"property which is real property unde;f thelawofthe ‘
State in which it is located.” 12 C.F.R. § 226.2(d44).
Both parties admit, and the court agrees, thatytbe .
mobile home was personal propérty when the sale was éon~.
summated, and we hold further that it remained pe;:sohal
property even after being placed ﬁpon the lot. The
mobile home was never affixed to the lots, save for
the water and electric connections, and it did not lose

its character as movable personal property under West

Virginia law. See Snuffer v. Spanglex, 79 W. Va. 628,

638, 92 S.E. 106, 110 (1%17). Therefore, the exception
contained in § 1635(e) does not apply to deny the plain-
tiffs the benefit of the right to rescind.

One of the regulations implementing § 1635({(e) pro-

vides, in pertinent part: : |
t

This section does not apply to:

A security interest which is a first
lien retained or acquired by a credi-
tor in connection with the financing
of the initial construction of the
residence of the consumer . . . .
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12 C.F.R. § 226.9(g)(2). However, wa do not view this

transacticn as involving construction, and the term

b

"residence”, 1iks dwalling, iz defined i tarmg of
real propersy, 12 C.UFLR. 0§ 235.202F), 2nd thereisre nos
gppilicatlz here Iz ofhe reascnz suzlinzd azovs

The ccocurt nNolis that, under § 1533{a}, the slain-

15 U.8.C. § 1635({b) provides:

When an obligor exercises his right to rescind
under subsection (a) of this section, he is

not liable for any finance or other charge, ;
and any security interest given by the obligor,
including any such interest arising by opera-
tion of law, becomes void upon such a rescission.
Within ten days after receipt of a notice of
rescission, the creditor shall return to the
obligor any money or property given as earnest
money, downpayment, or otherwise, and shall

take any action necessary or appropriate to
reflect the termination of any security interest
created under the transaction. If the creditor
has delivered any property to the obligor, the
obligor may retain possession of it. Upon the
performance of the creditor’s obligations

under this section, the obligor shall tender

the property to the creditor, except that if
return of the property in kind would be
practicable or inequitable, the cbligor shall
tender its reasonable value. Tender shall be
made at the location of the property or at

the residence of the obligor, at the option

of the obligor. If the creditor does not

take possession of the property within ten

days after tender by the obligor, ownership

of the property vests in the obligor without
obligation on his part to pay for it.

Under the terms of this statute, after rescission, plain- .
tiff was entitled to maintain ?ossessicm of the mobile
home until the defendants performed their obligation of
returning consideration given by the plaintiffs. Further-

more, since plaintiffs tendered possession of the mobile

e—_



ncme TO the delancants,” and tae defendants did not take

pcssessicn within ten days, the cwnership of the mcbz.le

heme wvesced in the slaintiffs, without cbli ga\_m': tc pai

-
-

t2, 438 F.24 114, 120 (5th Cir.
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4:;. Undar § 13331n the defszndants ara alsc chbli-
H

dewnpayment or ctharwise”, which includes earnest money,
any downrayment, taxes, insurancs, and vayments made on
the mebile home. CZ. Scsa, supra. Additicnally, the
security interest giver in the contract and the deed of
trust are both void and the defendants are directed to
take appropriate action necessary to reflect the termina-
tion thereof.

Pursuant to § 1635(a), defendant had a duty to dis*

close to plalntlffs their right of rescis.s:mn.‘i and
plaintiffs’' contend that the failurs to perform this

duty also renders the defendants monetarily liable under
15 U.S8.C. § 1640(a), which provides in peftinent part:3 °

Except as otherwise provided in this section,
any creditor who fails to comply with any re-
quirement imposed under this chapter or chapter
4 of this title with respect to any person is
liable to such person in an amount equal to

the sum of-~

3see the rescission letter in note 1 supra. .
415 y.s.c. § 1635(a) provides in pertinent part:

The creditor shall clearly and conspicuocusly
disclcse, in accordance with regulations of
the Board, to any obligor in a transaction
subject to this section the rights of the
obligor under this section. . . .

SThe parties relied on a version of § 1640 (a) which héd
been amended before this cause of action arcse. This
court will apply § 1640(a) as amended by P.L. 93-495,
effective October 28, 1974. The amendment does not
affect the outcome of this case.




{2) (A} In the case of an individual action twice
the amount of any finance charge in ccnnection
with the transaction, except that the liability
undex this subparagraph shall nct be less than
zater than $1,000;

action and reascnabls attcrnays fzes, b BEcwever, befors
the cocurt zan award attorneys feses, the court mus™ have
an affidavit from plaintiffs' sounsel reflecting the time
Fent on this action and describing the work performed.
Counsel for the plaintiffs shall file an affidavit and
such other materials as he deems appropriate within 20
days of the entry of this order. The defendants shall
reply, if they choose to, on the attorney's fees issue
within 10 days following the plaintiffs' filing.

Iv.
CONCLUSION

The plaintiffs' motion for summary judgment is graﬁteci
and plaintiff is entitled to the following relief\:"'

1. Rescission of the purchase agreement and a deter-
mination that the security interest in the purchase agree—
ment and deed of trust are both void; and

2. Possession of the mobile home free of any cbli-
gation to pay therefor; and

3. Statatory damages assessed in the amount of
$1,000; and

4. Costs and such reasonable attorney fees as this

court may hereaftar allow. 1

6The finance charge in this case is $6,697.95, and thera-
fore, liability twice that amount would exceed the $1,000
maximum provided in 15 U.S.C. § 1640(a}.

7None of the relief granted applies against defendgnt
Jackson since he is not a creditor within the meaning
of either 15 U.S.C. § 1635 or § 1640, See 15 U.S.C.

§ 16802(f). The remainder of the defendants® motion for
summary Jjudgment is denied.
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The court is not unawars of the harsh result pro-

duced by this decisicn, but it is the duty of this
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this crder to all counsel of record.

ENTER: March 2/, 1578

S ) , UNITED STATES CIRCUIT JUDGE
. A Sitting by designation
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