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To commence the statutory period [or 
appeals as of right under CPLR 55151al. 
you arc ac1vi.sed to serve 8 copy (1 f this order, 
with notice of entry. upon ~II. parties. 

SUPREME COURT OF THE STATE OF NEW YORK 
lAS PART, PUTNAl'v[ COUNTY 
Present: Hon. Franc.is .A, Nicolai 

Justi(,e ofthc Supreme Courl 
-----.... '-----------.......... -------------......... ---------x 
t.LS. BANK NATIONAL ASSOCIATION AS 
TRUSTEE UNDER POOLING AND SERVICING 
AGREEMENr DATED AS OF MARCH 1, 2006 
ASSET BACKED SECURITIES CORPORATION 
J lOME EQUlTY .LOAN TRUST, SERIES NC-2006-
H.I::2 ASSET BACKED PASS·THROUGH 
CERTIFICATES. SI::R1FS NC 2006·.Ht~2, 

Plaintiff, 
·against-

LISA .ANN PIA and XAVlER E PIA. 
Defenclanb . 

..... ,------------.-....... ---------------.......... ,------------X 
I JSA ANN PIA and XAVIER F. PIA 

Third·Party Plaintiffs, 
-against-

GLM MORTGAGE COMPANY and GARY 
MEGUNO. 

Third·Party Defendants, 

Nicolai, .L: 

DECISION AND 
ORDER CONFIRMING 
REPORT OF REFER1~F 
rNDEX NO. 976/2007 
Mot. FIS Date: I21! 1112 
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In this action to foreclose on a rnortgs.ge, and upon the horoeowncrs' counterclaim tll 
rescind based 1.1pOn Truth in Lending. Act (hereinafter "TILA;" 15 USC § 1601 cr seq) vio.latiol1s. 
an Order was entered directing that "this matter shall be referred to the Foreclosure Settlement 
Conference Part for a Referee to hear and report on the SU111S clue upon resGission, whether 
repayn1ent by the Pias is feasible, Ilnd, if so. whether the parties arc amenable to an appropriate 
restructuring or (he Piss' repayment of principal, subject to the Bank's prior tender of all sums 
received and termination of the security interest ill the residence." The Referee's Report. dated 
August 20, 20J 2, was tiled with the Office of the Putnam County Clerk in accordance with 

~ , 
cruz ~4320. The .Referee made the following I'CCOlTImCndlltions: 

thHt th" C()Lll'l II) sever ,mel dctel'111ine hy ~~P"ll'Ble Decision and Order defendants' 
application for 8n award or alt()rl1ey~ lees and costs, 8S well as any otbel' 
applications, claims or issues that may be pending; (2) direct plail1titfto satisfy its 
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obligation under Step 2 forthwith by tenderi.ng back to defend0nt~ the Slim of 

$37,4 72, 91. plus statutnry interest. snd termi.nating its securi.ty interest .i.n the 

subject proPCl1y, and; (3) direct that upon plaintiffs completion of its obligatiotis 

under Step 2. ddcndants are In s~tisfy their obligation Imder Step 3 by tendering 

back to pbintiffthc SUI11 or$:J7.472,91, followed by two hllndroci sixty seven 

1110nthly payments of$7:11,O(l, and one ilt1al payment of$566,09. said obligation 

to he secured by a new, interest ij'ee mortgage 011 the subject property, 
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The Referee also recommended that statutory itlterest due to Defendants fUll from 

October 19,2011 .ilJstead of July R, 2007, Defendant~ Lisa Ann s.nd Xavier F, Pia now move to 

reject those portions oftht; Report: (I) reinstating PI~intiffs seclirity interest ill the pl'cmises: and 

(2) recommending July 8, 2007 as the date fClr statutot), .i nterest to commence, and to confirm the 

remainder, Pbinli.iT()pposcS that part ol'1.he application seeking to reject the specil1cd parts of 

the Rcpm1, 

In support of their motion, Defendants have submitted a Nolice of Motioll and 

Mcmorandurn of [,aw in Support, Plaintiff has subn.littcd all.Afllnnation in Opposition, and 

Defendants have suhmitted a Reply MemOrmldul11 of Law. The Comt htlS also reviewed its prior 

Order Md the Report of the .Refcrce, Opot1those c1ocurncnt,. the Court now cOl1firms the RepOl1. 

of the Referee. 

Defendants lIrst argue that the Referee's recomm.endatiol1 that Defendants' restructured 

obligation be secured by a new mortgage on the property contradicts this Court's Order, 

Spcciocally, Defendants point to latiguagc in the Octol1er 14,2011 Order in which this Coutt 

stated that the subject rescission should follow the three-step statutory ~tructure of TJLA: (1) the 

dehtor notifies the creditor that it is exorcising rcsci.ssion rights: (2) "thE' creditor tenders back all 

payments received 1!-0111 the debtor and terminates it security interest in the residence" and (3) the 

debtor tenders tbe loan proceeds to the creditor. 

However, the Callrt referred the matter to the Referee to report on whether the debtors 

were financially able to repay the S1.1111S tendered pursuant to the loan, In other words, application 

of the three-step T1LA process l'eierenccc1 by the Court. inciuditig the termination ot'Plaintiffs 

security interest in the residence, was contingent upon the Pias' ahility to repay the loan proceeds 

already tendered, Since it is clear that full repayment is not an option, the Referee's 

recommendation to have the Pias repay the obligati.on, and obtain a new, I'estructured obligation 

to be secllred by a new, intereslli'ee mortgage on the subject property, is a sound, equitable 

solution that does not contradict this Court's Order, The .Referee's recommendation that interest 

run from Octoher 14,2011 I'ntlJct' than the earlicr date is s.imilarly sound and well-reasoned, and 

is accepted by this Court. Accordingly, based upon the I.Ore~oing, it is herehy 

ORDERED tbat Defendants' motion is granted to the extent tlwt the report of the Referee 

in this matter is conl1rmecl in its entirety, and is otherwise denied; and it is further 

ORDERlm that the issue of Defendants' application for attorney's fees, and any 

remaining ciaims, are hereby severed, and shall he addressed at a. hearing: and .it is further 
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ORDE.R.FD that the pal1ies and coul1.sel shall appear before the undersigned I(lf a hearing 
.to lix a.\torneysfees on .Tune 7, 2013 at 10;00 a.m. 

1hi.s constitutes the Decision and Order o['this COL1l't. 

D~ted; Cannel, New York 
April 25.2013 

To: 
Rosi.cki. Rosicld & Associates, Pc. 
51 L. Bethpage Road 
f'lail1view. New York 11803 

J)ani<::i ,", Schlanger, Esq. 
1025 Westchester Avenue, Suite 108 
White Plains. New York 10604 

,." ~ 
,"'I 'I 

J! / ' . , 
.. ___ :_l~~:~~---

Frlmcls A. Nicolai 
Supreme Court Justice 


