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O P I N I O N  

T h i s  case is a a c t i o n  brought  by five p l a i n t t f f s  s e e k i n g  damages 

and i n j u n c t i v e  re l ie f  a g a i n s t  a f r a n c h i s o r ,  Checkrite, Ltd., a Colorado 

c o r p o r a t i o n ,  and t h r e e  f r a n c h i s e e s ,  Hid-Nebraska Check-Rite, Inc. ,  Herchants  

Check-rite A s s o c i a t i o n ,  I n c . ,  and CR P r o f e s s i o n a l  Corporat ion,  a l l  Nebraska 

. c o r p o r a t i o n s .  The complaint  a l l e g e s  t h a t  t h e  defendants  v i o l a t e d  p r o v i s i o n s  

of  t h e  F a i r  Debt C o l l e c t i o n  P r a c t i c e s  Act, 1 5  U.S.C. 8 1692 & beq. (1982). 

t h e  Nebraska Consumer P r o t e c t i o n  A c t ,  d 59-1601 G 6'tZq., R.R.S. 1943, and 

t h e  Nebraska l o a n  i n t e r e s t  l a w ,  § §  45-101.02 and '45-104. This Court has 

j u r i s d i c t i o n  p u r s u a n t  t o  1 5  U.S.C. 0 1692k(d) and pursuant  t o  its pendent  

j u r i s d i c t i o n  t o  h e a r  and d e c i d e  claims based upon a l l e g e d  v i o l a t i o n s  of 

s t a t e  lav. 

and conclus ions  of law a s  r e q u i r e d  by Fed.R.Civ.P. 52(a). 

c a r e f u l l y  cons idered  t h e  p l e a d i n g s ,  testimony, e x h i b i t s ,  s t i p u l a t i o n s ,  

arguments and b r i e f s ,  and be ing  f u l l y  advised i n  t h e  premises ,  t h e  Court  

This memorandum o p i n i o n  c o n s t i t u t e s  t h e  Cour t ' s  f i n d i n g s  of f a c t  

After  having 



concludes t h a t  judgment should be entered f o r  the p l a i n t i f f s  and 

aga ins t  a l l  defendants. 

FINDINGS OF FACT - 

I n  1978, a Colorado corporat ion,  Checkrite,  Ltd., w a s  formed. 

This corporat ion f ranchises  a system of v e r i f i c a t i o n  and recovery of 

i n s u f f i c i e n t  fund o r  no account checks. In r e tu rn  f o r  a f r anch i se  f e e  

. a n d  e igh t  pe r . cen t  of gross  r e c e i p t s ,  Checkrite g r a n t s  t o  a f r anch i see  

the  r i g h t  t o  use the  Checkrite name, trademark and system i n  a p a r t i c u l a r  

geographic area. 

with marketing surveys, form layouts ,  t r a i n i n g  of o f f i c e  managers and 

I n  add i t ion ,  Checkrite,  Ltd., s u p p l i e s  i t s  f r anch i sees  

procedure manuals. The f r anch i se  agreement betveen Checkrite,  L t d . ,  and 

a f ranchisee  expressly provides t h a t  the  f ranchisee  agrees  t o  fo l low a l l  

. reasonable procedures promulgated by the  f ranchisor .  The f r anch i see  

a l s o  agrees  t o  use  the  name "Checkrite" i n  a l l  con tac t s  i n  t h e  course of 

business with merchants' and the  publ ic .  F ina l ly ,  employees of Checkri te ,  

Ltd., pe r iod ica l ly  contac t  t he  f ranchisee  t o  a s su re  compliance wi th  Checkri te  

procedures is ongoing. 

Aft'er purchase of a f ranchise ;  t he  f r anch i see  i n  t u r n  s e l l s  memberships 

t o  l o c a l  merchants wi th in  a predetermined geographical  area. A member ' 

merchant au thor izes  l o c a l  banks t o  send i n s u f f i c i e n t  fund o r  no account 

checks v r i t t e n  t o  the  merchant d i r e c t l y  t o  the  f ranchisee .  Therefore ,  

i f  a customer n i t e s  a check t o  t h e  merchant which i s  dishonored, t h a t  

check is sen t  d i r e c t l y  t o  t h e  f ranchisee ;  r a t h e r  than  t o  the  merchant. 

f ranchisee  then compiles information on the  customer from da ta  appearing 

The 
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an t h e  f a c e  and reverse  s ides  of t he  check, i . e . ,  name, address ,  checking 

account number, check number, telephone, d r i v e r s  l i c e n s e  and s o c i a l  s e c u r i t y  

numbers, i f  any appear,  and check amount. The f ranchisee  then sends t o  t h e  
- 

check n i t e r  a " re turn  check notice." 

to t h i s  s u i t  i n  vh ich  each of t he  p l a i n t i f f s  received a r e t u r n  check n o t i c e ,  

nmnely, June 2 4 ,  1981, t o  June 24,  1982, a statement  appeared onsthe f r o n t  

of such n o t i c e  at3 follows: 

During the  period of time r e l evan t  

Our member merchant r eques t s  t h a t  you honor 
t h i s  i t e m  through payment of t he  t o t a l  amount 
due a t  t h e  Checkrite o f f i c e  o r  by mai l ing  
payment t o  Checkrite.  

Unless pa id  promptly, t h i s  i t e m  may appear 
on t h e  Checkr i te  b u l l e t i n  and e f f e c t  your - 
check-cashing p r iv i l eges .  

I n  addition, t h e  n o t i c e  l i s t e d  the  bank w h k h  dishonored t h e  check, t h e  

merchant t o  vhom t h e  check w a s  v z i t t e n ,  t h e  date and amount of t h e  check 

and a "service charge" of e i t h e r  $7 o r  $8. 

Check-Rite Associat ion,  Inc . ,  if t h e  checkwriter d i d  not r e spondf to  t h e  

With t h e  exception of Herchants 

. 
r e tu rned  check n o t i c e  v i t h i n  seven days, e i t h e r  by payment of t h e  f a c e  

amount of t h e  check and service charge o r  by making arrangement f o r  

payment, a " f i n a l  no t ice"  would be mailed t o  t he  checkvri ter .  This  f i n a l  

n o t i c e  had a statement  on t h e  f r o n t  as follows: 

U n l e s s  pa id  h e d i a t e l y ,  t h i s  i tem may appear 
on t h e  Checkr i te  b u l l e t i n  and e f f e c t  your 
check-cashing pr iv i leges .  

I f  no t  pa id ,  our  c l i e n t  w i l l  be  advised t o  
pursue f u r t h e r  ac t ion  as deemed necessary. 
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Although Herchants Check-Rite Associaton, Inc. d id  not u t i l i z e  the  same 

final n o t i c e  fona, t h a t  franchisee s e n t  a form letter which s t a t e d  In 

p e r t i n e n t  par t :  
- 

Fa i lu re  t o  make r e s t i t u t i o n  w i t h i n  f i v e  ( 5 )  
days from the date of this letter will 
n e c e s s i t a t e  our = s t i n g  you on the Checkrite 
Herchant btilletln. This action may cause you 
some difficnitp 3x1 writing checks t o  our  
m e r c U  .and may be unbarrassing t o  you. I n  
addi t ion ,  o t h e r  action m y  be taken aga ins t  
you i n  o r d e r  to protect the merchant's 
i n t e r e s t .  

I n  genera l ,  a f r anch i see  would also contact  a checkvr i t e r  through t h e  use  

of te lephdne,contact ,  bo th  to and subsequent t o  mai l ing  the  final 

no t i ce .  Essen t i a l ly ,  t h e s e  t e l e p h  contacts were u t i l i z e d  f o r  t h e  

purpose of i nqu i r ing  when pa- could be expected. AT1 five of t h e  

p r e s e n t  p l a i n t i f f s  vere contacted %telephone .  However, none were 

subjec ted  t o  th rea t en lng  or abusive language. General procedures 

promulgated by Checkri te ,  Ltd. call f o r  p repa ra t ion  of a "uork card" fo r  

each re turned  check. This uork uLTd is u t i l i z e d  t o  make nota t ions  of 

a l l  con tac t s ,  both o r a l  and vrirten, v i t h  t h e  checkvr i t e r ,  inc luding  b r i e f  

s ta tements  of responses received from a f r anch i see ' s  contacts .  

add i t ion ,  any information contained concerning t h e  checkvr i t e r ' s  

employment o r  source of income is recorded. 

I n  

I n  r e t u r n  f o r  a f ranchisee ' s  a t tempts  t o  c o l l e c t  a dishonored 

check on behalf  of a merchant, t h e  f r anch i see  receives a yea r ly  f e e  and 

a " se rv ice  charge" on every dishonored check. Although a t  t r i a l  
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r ep resen ta t ives  of t h e  defendant franchistxys t a s t i f i e d  t h a t  the servic4? 

charge is imposed by t he  merchant itself, and that t h e  f r anch i see  merely 

imposes an i d e n t i c a l  f e e  on t h e  merchant, i t ' i e  clear t h a t  only m e  

s e r v i c e  charge is imposed on every check-eseed - one by t h e  f r a n c h b e e  

' 

- 

d i r e c t l y  t o  the  checkwriter.  The standard d e s  presen ta t ion  used t o  

encourage merchants t o  u t i l i z e  the  Checkri te  -em clearly reveals-that 

- a f r anch i see  cons iders  t he  se rv ice  charge to be "our eemice fee." In 

add i t ion ,  i f  only t h e  face amount of apartirulia check is collected, 

t h e  f r anch i see  does n o t  deduct a s en ice  chage from %he amount ultimately 

t r ansmi t t ed  t o  the  merchant. 

As p a r t  of t h e  agreement betueeu a f r a n c h i s e e  and m m e r c h a n t ,  

t h e  merchant agrees  t o  d i sp l ay  s t i c k e r s  in conspicuous l o c a t i o n s  within 

its business .  Generally,  one is placed OD or near the front door stating 

"Our checks v e r i f i e d  by Checkrite," and one is placed on each cash r e g l e e r  

s t a t i n g  "An $8.00 f e e  is charged on all re turned  checks." 

I f  t h e  checkwri ter  pays t h e  f a c e  amount of  t h e  dishonored check 

plus t h e  s e r v i c e  charge,  t he  merchant receives t h e  amount of t h e  check a d  

t h e  f r anch i see  r e t a i n s  t h e  s e r v i c e  charge. Emever ,  if t h e  checkvr i te r  does 

not  pay wi th in  one month e i t h e r  t he  check and semice charge o r  only the  

service charge,  then t h e  check is l i s t e d  i n  a coded b u l l e t i n  which is sent  

t o  t h e  va r ious  merchants who are subsc r ibe r s  t o  t h e  Checkri te  system. The 

coded b u l l e t i n  conta ins  information taken from previously dishonored checks. 

A coding system is u t i l i z e d  os t ens ib ly  t o  i n s u r e  that  only a t r a i n e d  

i n d i v i d u a l  employed by a member merchant could determine whether a p a r t i c u l a r  
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checkvri ter  is l i s t e d .  I n  the  b u l l e t i n ,  t he  f i r s t  column conta ins  the first 

th ree  l e t t e r s  of the checkwri ter ' s  l a s t  name. The second column contains  

the  f i r s t  three l e t t e r s  of t he  f i r s t  name. I n  t h e  t h i r d  colwnn is the  

checkwri ter ' s  middle i n i t i a l ,  i f  a n y a p p e a r s  on t h e  check. 

column contains the  f i r s t  four d i g i t s  of the checkwri ter ' s  s t r e e t  address,  

The four th  

and the  f i f t h  column conta ins  the  l a s t  f o u r  d i g i t s  of t he  checkwriter 's  

bank account. 

i d e n t i f i c a t i o n  provided a t  t h e  time t h e  check w a s  wr i t t en ,  Lie., dr ive r s  

l i c e n s e  o r  c r e d i t  card numbers. 

check, a merchant r e f e r s  t o  the  b u l l e t i n  and observes an e n t r y  iden t i fy ing  

Subsequent columns would l i s t  numbers from pieces  of 

If, a t  t h e  time of presen ta t ion  of a 

t h a t  checkwriter,  then  the merchant a t  i t s  own d i s c r e t i o n  can accept or 

reject  presenta t ion  of t h e  cur ren t  check. 

used only by subscr ib ing  merchants and is  not  c i r c u l a t e d  t o  the  general  

The b u l l e t i n  is intended t o  be 

publ ic .  

Between t h e  per iod  of June 24, 1981, and June 24, 1982, t he  

p l a i n t i f f s  all wrote dishonored checks which were processed by t h e  

defendant f ranchisees .  

by CR Profess iona l  Corporation, Lincoln, Nebraska. Adele Semler v r o t e  

Carolyn Page wrote six dishonored checks processed 

six such checks, and Charles  Herrere m o t e  f o u r  checks also processed 

by t h e  Lincoln f ranchisee .  Anne Runyan w r o t e  t h r e e  dishonored checks, 

two of which were processed by Merchants Check-Rite Associat ion,  Inc., 

Kearney, Nebraska, and t h e  t h i r d  by Hid-Nebraska Check-Rite, Inc., Grand 

I s l and ,  Nebraska. Robyn Taylor Harsha l l  m o t e  seven checks, s i x  processed 

by the  Kearney f r anch i see  and one by the  Grand I s l and  f ranchisee .  

t h e  p l a i n t i f f s  rece ived  t h e  f i r s t  n o t i c e  and one of the two types of f i n a l  

A l l  of 
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n o t i c e  u t i l i z e d  by the  defendant f ranchisees .  I n  addi t ion ,  checks v r i t t e n  

by Charles Herrera,  Adela Sender, and Carolyn Page were l i s t e d  i n  b u l l e t i n s  

i ssued  by t h e  r e spec t ive  franchisee.  - 

This l awsui t  was c h e n c e d  on June 24, 1982, aga ins t  Checkri te ,  

Ltd., t h e  f ranchisor ,  and t h r e e  Nebraska f ranchisees ,  a l l eg ing  t h a t  t h e  

defendants  v i o l a t e d  provis ions  of t h e  F a i r  Debt Col lec t ion  P rac t i ces  A c t ,  

. 15 U.S.C. 5 1692 & beQ., charged a service f e e  i n  v i o l a t i o n  of 0 5  45-101.02 

and 45-104 of t h e  Nebraska Revised S t a t u t e s ,  and v io l a t ed  the  provis ions  

of t h e  Nebraska Consumer P ro tec t ion  Act,' 5 59-1601 & . M q .  The o r i g i n a l  

complaint included a prayer  f o r  class c e r t i f i c a t i o n ,  which w a s  denied by 

the Court pursuant t o  an order  en tered  on November 17, 1983. This Court 

has j u r i s d i c t i o n  pursuant  t o  I5 U.S.C. 5 1692k(d) and t r i a l  was he ld  on 

this matter on December 12-14, 1983. 

CONCLUSIONS OF L A W  

The first  i s s u e  t o  be resolved is  whether t he  actions of t h e  

defendants  v i o l a t e d  t h e  provis ions  of t h e  F a i r  Debt Col lect ion P r a c t i c e s  

A c t ,  15 U.S.C. 5 1692 & h e q .  (1982). I n  order  t o  f a l l  under the  

. 

p r o h i b i t i o n s  contained wi th in  the  Act, i n i t i a l  inqui ry  i s  d i r ec t ed  

tovard whether t h e  dhhonored  checks g ive  r i s e  t o  a "debt" under t h e  
. .  

Act  and whether t he  defendants  a r e  "debt co l l ec to r s . "  15 U.S.C. § 1692a 

provides  i n  p e r t i n e n t  pa r t :  

( 5 )  
a l l eged  ob l iga t ion  of a consumer t o  pay money 
a r i s i n g  ou t  of a t r a n s a c t i o n  in vhich  t h e  
money, proper ty ,  insuranca o r  senices which 

The term "debt" means any ob l iga t ion  o r  
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are t h e  subject of the transaction are  
f o r  personal ,  family, or household purpo~cs, 
whether o r  no t  such o b l i g a t i o n  has been reduced 
t o  judgment. 

(6) 
who uses any in s t rumen ta l i t y  of  i n t e r s t a t e  
commerce o r  t he  mails in any bus iness  the 
p r i n c i p a l  purpose o€ which is the c o l l e c t t a n  
of any debts ,  or who r e g u l a r l y  collects x x  
at tempts  t o  c o l l e c t ,  d i r e c t l y  or  indirecay. 
debts  owed o r  due o r  a s s e r t e d  t o  be wed 
o r  due another**'*.*. 

- 
The term "debt co l l ec to r "  m e a n n  any peracm 

All of t h e  dishonored checks vr i t ten by the p l a i n t i f f s  ha& e r e  in 

exchange f o r  goods used p r ' h a r i l y  f o r  personal ,  f e y  o r ~ o u s e h o l d  

purposes. 

c l e a r l y  arose t o  pay mney ar i shg  frw the 

d i s h o n o r e d  checks are deb t s  w i th in  the e g  of 15 U.S.C. 3 Tb92a(5). 

In addi t ion ,  once t h e  checks w e r e  dishnnored, 8 x 1  ob l iga t ion  

'Tbere€ore, the 

S u ,  Tn kc S&phct,  1 7  Bank.. 999, 1010 (".I).R.Y. 1982)- 

As t o  whether the defendant f r anch i sees  are "'debt collecturs" 
. .  

under t h e  s t a t u t e ,  t he  Court f i n d s  t h a t  all t h r e e  f r a n c h i e e s  BSC . 

l i censed  by t h e  S t a t e  of Nebraska Co l l ec t ion  Agency Board and, since 

t h e  dishonored checks he re in  gave rise t o  debts ,  t h e  e f f o r t s  of the 

f ranchisees  t o  recover t h e  amount of t h e  checks c l e a r l y  gives the 

f ranchisees  t h e  s ta tus  of debt  c o l l e c t o r s .  

A more d i f f i c u l t  ques t ion  a r l e e s  in regard &o+fbether the 

f ranchisee ,  Checkri te ,  Ltd . ,  a l s o  assumes t h e  s t a t u s  of deb.t c o l l e c t o r ,  

2. e., whether it i s  d i r e c t l y  o r  i n d i r e c t l y  involved in co l l ec t ing .deb t s .  

The f r anch i se  r e l a t i o n s h i p  between t h e  defendants  is an a t y p i c a l  arrangement 
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, i n  t h a t  Checkri te ,  Ltd. r e t a i n s  an ex tens ive  amount of con t ro l  wer it6 

f ranchisees .  

communications s e n t  t o  checkwri ters  a\d merchants. Franchisees are 

Only the  "Checkrite" =me is permitted t o  be used on 

expected t o  fol low a l l  procedures d i c t a t e d  by t h e  f ranchisor ,  whether 

through advice from t h e  f r anch i so r ' s  d i s t r i c t  managers, or through the 

procedures manual and pe r iod ic  newsle t te rs .  

amount of t he  s e r v i c e  charge t o  be  imposed by t h e  franchisees .  

The f ranchisor  sets the 

F i n a l l y ,  

s tandard ized  forms and t r a i n i n g  of  new f ranchisees  are provided by 

Checkri te ,  Ltd. Although t h e  f r anch i so r  never engages' in d i r e c t  attempts 

t o  c o l l e c t  dishonored checks, t he  procedures u t i l i z e d  by the  f r anch i sees  

t o  c o l l e c t  t h e  same a r e  promulgated exc lus ive ly  by t h e  f tanchisor .  
t 

Therefore ,  

. t h e  Court f i n d s  t h a t  wh i l e  t h e  f r anch i sees  d i r e c t l y  attempt t o  recwer 

debts ,  the  f r anch i so r  i n d i r e c t l y ,  through i ts  procedures,  i s  likewise 

involved in c o l l e c t i n g  debts .  

Based upon t h e  foregoing d iscuss ion ,  Checkrite,  Ltd., and t h e  

t h r e e  defendant - f ranchisees  are debt  c o l l e c t o r s  under t h e  F a i r  Debt 

Col lec t ion  P r a c t i c e s  Act and are  s u b j e c t  t o  t h e  guide l ines  the re in .  

The p l a i n t i f f s  a l l e g e  t h a t  t h e  defendants have v i o l a t e d  t h e  

F a i r  Debt Co l l ec t ion  P r a c t i c e s  A c t  i n  t h e  fo l lov ing  p a r t i c u l a r s :  

1) Inadequate  d i sc losu re  under 15 U.S.C. 5 1692e(11) in t h e  

s tandard  form w r i t t e n  communications; . .  

2) P u b l i c a t i o n  of a consumer l i s t  In v i o l a t i o n  of 15 U.S.C. 

§ §  1692d(3) and 1692e(5);  and 

3) Imposi t ion of a s e r v i c e  charge i n  v i o l a t i o n  of 1S U.S.C. 

5 1692f. 
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The s tandard form w r i t t e n  -communications u t i l i z e d  by the  

f ranchisees  genera l ly  inc lude  ' t h e  r e t u r n  check no t i ce  and e i t h e r  the 

final n o t i c e  o r  form l e t t e r .  1 5  U . S . C .  § 1692e provides i n  pe r t inen t  

par t :  

A debt  c o l l e c t o r  may n o t  use any f a l s e ,  
decept ive,  o r  mis leading  r ep resen ta t fon  o r  
means i n  connection v i t h  t h e  c o l l e c t i o n  of 
any debt.  Without l i m i t i n g  the  genera l  
app l i ca t ion  of t h e  foregoing,  t h e  fo l lowing .  
conduct is a v i o l a t i o n  of t h i s  sec t ion :  * * *  
(11) 

under 5 1692b of t h i s  t i t l e ,  t h e  f a i l u r e  t o  
d i s c l o s e  c l e a r l y  i n  all communications made 

' t o  c o l l e c t  a debt  o r  t o  o b t a i n  information 
about a consumer, t h a t  t h e  deb t  c o l l e c t o r  
is at tempting t o  c o l l e c t  a deb t  and t h a t  
any information obta ined  vill be  used f o r  

Except as o t h e r v i s e  provlded f o r '  
.communications t o  acqu i r e  l o c a t i o n  information 

- 

. that purpose. 

The p l a i n t i f f s  a l l e g e  t h a t  5 1692e( l I )  r e q u i r e s  t h a t  a debt c o l l e c t o r  d i s c l o s e  

on all communications v i t h  a consumer that +he deb t  c o l l e c t o r  I s  a t tempt ing  t o  

c o l l e c t  a debt  and t h a t  any informat ion  obta ined  v i l l  b e  used f o r  t h a t  purpose. 

None of the  'wr i t t en  communications s e n t  t o  t h e  p l a i n t i f f s  he re in  contain '  such 

d isc losure .  

communications is t o  n o t i f y  t h e  checkwri te r  t h a t  the  debt  remains 

unsa t i s f i ed ,  no t  t o  c o l l e c t  information.  Therefore ,  they a l l ege ,  t h e  

The defendants argue t h a t  t h e  only purpose of t h e ' w r i t t e n  

only d i s c l o s u r e  necessary,  namely, t h a t  they are at tempting t o  c o l l e c t  

a debt ,  is c l e a r l y  ind ica t ed  by t h e  very n a t u r e  of the no t i ce  i t s e l f .  

This argument contravenes t h e  express  language of 5 1692e(11). That 

s t a t u t e  r e q u i r e s  t h e  c l e a r  d h c l o s u r e  of two f ac t s  i n  ill communications 
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. .. 

made e i t h e r  t o  collect a deb t  or- 0bud.n information about a c o n s m e r ,  

to w i t :  

a t tempt ing  t o  c o l l e c t  a deb t  and t h a t  - any information obtained w l l l  be 

used for t h a t  purpose. 

hedging i n t o  t h e  gray area of vha t  a p a r t i c u l a r  no t i ce  means and impl ies .  

such communications rrmst d i s c l o s e  t h a t  t h e  debt  c o l l e c t o r  1s 

To condone anything less could open t h e  door t o  

The s t a t u t e  2s a b s o l u t e  on it8 'face dm regard  t o  d i sc losu re  content .  see, 

* e.g. Beach& v. P/ro , (eb~i ,ond Bubhebb SavLceb o{ Gwkgh, Znc., .526 

F.Supp. 535, 538 (F1.D.k .  i98l)(content, not form, of v e r i f i c a t i o n  n o t i c e  

mandated under 3 1692g). 

The n o t i c e s  s e n t  t o  t h e  p l a i n t i f f s  c l e a r l y  are in fu r the rance  

of t h e  goal of c0ll~zcLi.n.n. the debts prrShg out of the  dishonored checks. 

Franchisees  record  snd use in rhe collectLon e f f o r t s  any information 

rece ived  as a d i r e c t  result of responses by checkvr i t e r s  t o  the v r i t t e n  

communlLatlons. T h e r e f o r e ,  since t'hese wmnmica t ions  did no t  i nc lude  

t h e  r equ i r ed  d i sc losu re ,  the Court .c&cludes t h a t  t he  defendants v i o l a t e d  

5 1692e(11)*. 
I 

The defendants -genera l ly  argue t h a t ,  if t h e  Court f i n d s  any 

v i o l a t i o n  of t h e  F a i r  Debt Col lec t ion  P r a c t i c e s  A c t ,  no l i a b i l i t y  should 

a t t a c h  pursuant t o  15 U.S.C. § 1692k(c). That s t a t u t e  provides: 

A debt  c o l l e c t o r  may no t  be h e l d  U a b l e  in 
any a c t b n  brought under this subchapter if - t h e  debt collector shows by a preponderance 
of t h e  evidence t h a t  t h e  v i o l a t i o n  was no t  
i n t e n t i o n a l  and  r e s u l t e d  from a bona f i d e  
e r r o r  no tv i th s t and ing  t h e  maintenance of 
procedures  reasonably adapted t o  avoid any 
such error. 
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That s t a t u t e ,  however, a p p l i e s  only t o  c l e r i c a l  e r r o r s ,  no t  t o  s i t u a t i o n s  

&re t h e  generally used prac t i cee  of t h e  b u s b e 6 S  are themselves v i o l a t i v e  

of  t h e  Act. Sec gcn&g, 

779  ( 9 t h  C i r .  1982). 

. - .. 
v.-G. C. Sehviced Cokp., 677 F.2d 775, 

. The'eecond violation of the Pair Debt Col lec t ion  P rac t i ces  Act 

a l l e g e d  by t h e  p l a i n t i f f s  arises oat of t h e  f r anch i see ' s  publ ica t ion ,  v i t h  

the f ranchisor ' s  d i r e c t i o n  and procedures, of t h e  coded b u l l e t i n  l i s t i n g  

mrsa t l s f i ed ,  dishonored checks. Essen t i a l ly ,  t he  p l a i n t i f f s  argue t h a t  

the b u l l e t i n ,  and t h e  w r i t t e n  conmudcations t o  : t h e - p l a i n t i f f s  regarding 

.. 
. .  .- 

such, v i o l a t e  15 U.S.C. 0 5  1691d{3) and 1692e(5). Sect ion 1692d(3) . .  provides:  

.A debt  collectazpzay n n t  tngaga i n  any conduct 
t h e  n a t u r a l  consequence of vhich is t o  ha r ra s s ,  
oppress ,  or abuse any person i n  connection v i t h  
t h e  c o l l e c t i o n  of a debt.  Without l i m i t i n g  t h e  
gene ra l  app l t ca t ion  of the foregoing,  t h e  fol lowing 
conduct is a piolatioll of t h i s  sec t ion :  

(3) The publ ica t ion  of a l is t  of consumers who 
a l l e g e d l y  r e fuse  t o  pay debts ,  except  t o  a 
consumer r epor t ing  agency or  t o  persons meeting 
t h e  requirements  of S 1681a(f) o r  1681b(3) of t h i s  
title. 

The defendants  a l l e g e  t h a t  t he  pub l i ca t ion  of t h e  b u l l e t i n  i e  permiss ib le  

under t h e  s t a t u t e .  They a l s o  argue tha t  they reasonably r e l i e d  i n  good f a i t h  

on c e r t a i n  infonnal  op in ions  b y - t h e  Yederal Trade Commission vhich  the 

defendants  i n t e r p r e t  t o  a l low t h e  use of a coded b u l l e t i n .  

are n o t  i n  t h e  form of formal regulations; in fac t ,  each conta ins  a 

disc la imer  t o  the  e f f e c t  t h a t  t h e  views are informal  i n  n a t u r e  and a r e  n o t  

binding on t h e  commission. 

These opinions 

Urmfffcial i n t e r p r e t a t i o n s  are merely suggest ions 
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that t h e  i n t e r p r e t a t i o n s  contained t h e r e i n  are the ‘‘more l*lywneax&tg af 

t h e  s t a t u t e .  T b W  v .  Mymh-Dicbon F W  b., 479 F.2d 740, 747 (5th 

. . C i r . .  1973); B e a d &  V. P / L O & ~ A L Y ~  8 u ~ i . n ~ ~  SetrVhU, 526..PSupp. 595 

(N.D.Ga. 1981). 
- 

As SUCh, these  i n t e r p r e t a t i o n s  are not  b k r d h g  on this 

Court. S ~ L Z I L ~  v .  f f d ,  626 F.2d 275, 279 (3d C l r .  1980). Therefore, 

t h i s  Court will make an  independent determinat ion of the validity of 

. the p a r t i c u l a r  b u l l e t i n s  issued by t h e  defendants in this case. 

Although under § 1692d. a debt  c o l l e c t o r  may not  genera l ly  

. publ i sh  a l is t  of consumers vho a l l e g e d l y  r e f u s e  t o  pay debts, i t = y  

publ i sh  such t o  a consumer r epor t ing  agency o r  to persons meetfng t h e  

requirements of 15 U.S.C. § 1681a(f) o r  1681b(3). Section’lbSlbC3) - 
al lows pub l i ca t ion  t o  a person whom it: is reasonably believed: 

(A) i n t ends  t o  use  t h e  information in connection 
w i t h  a c r e d i t  t r a n s a c t i o n  involv ing  t h e  cons-. 

involv ing  t h e  extension of c r e d i t  t o ,  o r  review 
o r  c o l l e c t i o n  of an account of, the consumer; or 

. on whom the  information is t o  be furn ished  and 
** 

* * *  

(E) 
for t h e  information i n  connection with a 
bus iness  t r ansac t ion  involv ing  t h e  consumer. 

Defendants a l l e g e  t h a t  t h e  b u l l e t i n s  are provided t o  merchants who have a 

o t h e r v i s e  has a l e g i t i m a t e  bus iness  need 

l e g i t i m a t e  bus iness  need, i . e . ,  the  need t o  i n s u r e  t h a t  a check given i n  

exchange f o r  goods w i l l  n o t  r e t u r n  u n s a t i s f i e d .  The Court views t h i s  as 

a l e g i t h a t e  need; however, a merchant subsc r ibe r  has a l eg i t imate  need 

f o r  information about  t h e  p a r t i c u l a r  consumer only in t h e  context of a 

p a r t i c u l a r  check p ro f fe red  i n  payment of goods. Therefore,  s i n c e  each 

b u l l e t i n  con ta ins  l i s t i n g s  f o r  hundreds of consumers, a merchant has 

no gene ra l  l e g i t k t e  need f o r  information r ega rd ing  a l l  consumers 011 
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, '  

t h e  l i s t .  Thus, 'u f l i z a  i on  of a me ningfu l  code ie essarp.  See, 

16 C.F.R. 0 600.1(e)(1983). This vould guarantee t h a t  t he  i n f o m a t i o n  

t h e r e i n  is meaningful only when deciphered by the  merchant a t  t h a t  point 
- 

when a l e g i t i m a t e  business  need a r i s e s  v i t h  a p a r t i c u l a r  consumer. 

Bu l l e t in s  published by the defendant f ranchisees  i n  t h i s  case 

are coded t o  an  ex ten t .  

c l e a r l y  would provide too much information f o r  which a merchant has  no l e g i t i m a t e  

need. 

They do not  u s e  full proper names, which, i f  used, 

Although a code composed of only s o c i a l  s e c u r i t y  nubbets o r  bank 

account numbers would provide g r e a t e r  assurance t h a t  genera l  access  t o  

information is r e s t r i c t e d ,  t h e  Court f i n d s  t h a t  t h e  code u t i l i z e d  by t h e  

defendant f ranchisees  i n  t h i s  case, combined v i t h  t h e  f a c t  thatzperchantB 

are i n s t b c t e d '  t o  keep t h e  b u l l e t i n s  concealed from pub l i c  view, is 

s u f f i c i e n t  t o  comply v i t h  15 U.S.C. § §  1681b(3) and 1692d(3). 

no l i a b i l i t y  a t t aches  from t h e  f r a n c h i s e e ' s  pub l i ca t ion  of t h e i r  coded 

b u l l e t i n s .  See g m w ,  l n  ae HourvLd Ente(yutisea, 7nc., 93 'F.T.C. 909, 

Therefore,  

The p l a i n t i f f s  a l s o  assert t h a t  t he  n o t i c e s  s e n t  by t h e  

f ranchisees  have a n a t u r a l  consequence t o  ha r ra s s ,  oppress o r  abuse 

under 15 U.S.C. 0 1692d. The s tandard  form n o t i c e s  conta in  language 

unless  pa id  promptly, t h i s  item may appear on the  Checkrite b u l l e t i n  I 1  

and e f f e c t  your check-cashing p r i v i l e g e s .  *' 

t e s t i f i e d  t h a t  they i n t e r p r e t e d  such language t o  mean t h a t  t h e i r  proper  

names vould appear in t h e  r e s p e c t i v e  bulletins. 

complained t h a t  t h e  s ta tement  i n  t h e  f i n a l  n o t i c e  t h a t  "If not  paid,  our  

c l i e n t  w i l l  be  advised t o  pursue f u r t h e r  a c t i o n  as deemed necessary," is 

a v i o l a t i o n  of 15 U.S.C. 5 1692e(5). That s t a t u t e  provides:  ' 

A t  t r i a l ,  t he  p l a h t i f  f s  

I n  add i t ion ,  t h e  p l a i n t i f f s  
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A debt  c o l l e c t o r  may not use  any f a l s e ,  
decept ive ,  o r  misleading r ep resen ta t ion  o r  
-ns in connection wi th  the  c o l l e c t i o n  of 
any debt .  Without l fmi t ing  t h e  genera l  
a p p l i c a t i o n  of t he  foregoing, t h e  fol lowing 
conduct is a v i o l a t i o n  of t h i s  sec t ion :  

* * *  
( 5 )  
cannot l e g a l l y  be taken or t h a t  is not intended 
t o  be taken. 

The t h r e a t  t o  take any a c t i o n  t h a t  

The Court f M s  no l i a b i l i t y  in t h e  p a r t i c u l a r  language u t i l i z e d  5x1 t h e  

f r a n c h h e e s '  no t i ces .  

b u l l e t i n ,  wkkh is in fact  t r u t h f u l ,  does not  r ise t o  t h e  level of 

Merely s t a t i n g  t h a t  a check map appear i n  t h e  

harassment or abuse contemplated by t he  s t a t u t e .  

0 1692d &-been founded upon letters which con ta in  pe r sona l  i n s u l t s ,  

f f m u q  v. U W  A d j u b t m ,  509 F.Supp. 1218 (D.Ore. 1981), and which 

L i a b i l i t y  under 

* 

threaten PmhRrrassing con tac t  w i th  neighbors and employer, Wntl V. 

C o m n  kwun- t6 TehmDme, Tnc., 478 P.Supp. 980 (N.D.111. 1 9 7 9 ) .  

Although the s tandard  n o t i c e  re ference  t o  placement of t h e  check in 

t h e  b u l l e t i n  has  a coerc ive  e f f e c t ,  it does no t  c o n s t i t u t e  harassment 

under I1692d .  

Yurther ,  t h e  f i n a l  n o t i c e  does n o t  t h rea t en  any a c t i o n  t h a t  

cannot  OT w i l l  not  be taken, I t  merely informs t h e  consumer t h a t  i f  t h e  

check is n o t  p a i d ,  t h e  subsc r ib ing  merchant w i l l  be advised t o  pursue 

f u r t h e r  ac t ion .  A merchant may then b r ing  suit f o r  recovery of t h e  check 

under Nebraska Uniform Commercial Code I 3-802;or refer it t o  t h e  County 

Attorney f o r  c r imina l  prosecut ion  under Neb.Rev.Stat. 5 28-611. While 
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t h e  f ranchisee  personal ly  does no& pursue tbeee l e g d f m .  and 

i n  f a c t  has no r i g h t  t o  puxsue'such, t h e  otandard form fiPal notice 

does n o t  f a l s e l y  r e p r e s e n t . t h a r  the . f ranch1sec  has sucb a d g h t . . .  - 
The t h i r d  and final theory  of l i a b i l i t y  alleged I W  the 

1 
p l a i n t i f f s  and considered by t h e  Court argues t h a t  t h e  defendants 

imposed a senrice charge in v i o l a t i o n  of 1s U.S.C. § 1692E. That 

s t a t u t e  provide6 in pertbent part: 

A debt co ' l lec tor  may n o t  use unf'air vr 
unconscionable m q n s  t o  ' co l lec t  or a t t e q t  
t o  collect any debt. Without 2imiting.the 
gene ra l  appl icat ion of! the fo rego ing , . t he  
following conduct is a violation of this 
sec t ion :  

0) T h e  collection of ang w t  
(including any 'interest, fee, charge-or 
expense i n c i d e n t a l  t o  t h e  principal 
ob l iga t idn )  unless such  mount Ff 
expressly a u t h o r b e d  by t h e  agreement 
creating the deb t  o r  permit ted by ZOU. 

Defendants a l l e g e  t ha t  w o s i t i o n  of a semlce charge i a  pernritted under 

t h e  Nebraska Uniform Commercial Code. Pursuant t o  Nebraska U.C.C. 5.2-511, 

payment f o r  goods by check is ' condi t iona l  and is defeated berwen t h e  p a r t i e s  

by dishonor of t h e  check upon presentment. Fur ther ,  under O.C.C. I 3-802, 

i f  t h e  check i s  dlshonored, an a c t i o n  may be maintained on either t h e  

check o r  the  underfying ob l iga t ion .  Damages recoverable  art governed 

by U.C.C. 0 2-709(1) and inc lude  i n c i d e n t d l  d m g e s  88 Qflnea bY 

8 2-710. That s t a t u t e  provides:  

1. The p l a i n t i f f s  a l s o  a l l e g e  that the Checkr i te  ppstan v i o l a t e s  the . 
Nebraska Consumer P r o t e c t i o n  Act, P 59-1601 a b q . ,  and that t h e  Gemice 
charge violates Nebraska usury lavs, O §  45-101.02 and 42-104. 
not  s e r i o u s l y  o r  s t r enuous ly  argued by counsel,  have no rperft and need no 
f u r t h e r  discussion.  

These t h e o r i e s ,  

:- 
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Inc iden ta l  damages t o  an aggrieved seller 
inc lude  any comUddly /Leabornbee 
c b g e b ,  expendeb oh commibbbnb in-d 
in stopping de l ive ry  i n  the  t r anspor t a t ion ,  
care and custody of goods a f t e r  t he  buyer 's  
breach, i n  connection wi th  the  r e t u r n  o r  
r e s a l e  of t h e  goods o r  olthehwide h e b G g  
6mm a%e brrazch, (Emphasis added.) 

It is clear t h a t  a merchant i ncu r s  expenses in at tempts  t o  c o l l e c t  t h e  f a c e  

These expenses include,  f o r  example, employee * value  of a dishonored check, 

t ime l o s t  from o the r  business  ma t t e r s ,  paper, postage *and processing 

equipment. 

r e l a t ionsh ip .  

Fur ther ,  they a r i e e  d i r e c t l y  out of t h e  buyer -se l le r  

The p reva i l i ng .  viev i n  Nebraska contemplates t h a t  t h e  remedies 

provided i n  t h e  Uniform Commercial Code s h a l l  be " l i b e r a l l y  adminis tered 

t o  t h e  end that an aggrieved p a r t y  s h a l l  b e  pu t  in a s  good a p o s i t i o n  as 

it vould have been in i f  t h e  con t r ac t  had been performed." 

Skate h { a & U d n g  Company, Tnc. .u..S6ha~;M69. Co., 177 N.W.2d 25, 26 

C k i C a g O  R O U e t r  

. .  (1970). * .  . 

The f a c t  t h a t  a merchant au tho r i zes  a t h i r d  p a r t y  t o  c o l l e c t  ' 

i t s  dishonored checks f o r  a s e t  f e e  does n b t . e l M n a t e  t h e  r i g h t  t o  

recover i n c i d e n t a l  damages from t h e  breaching buyer. 

adduced a t  t r i a l  which vould i n d i c a t e  t h a t  a seven o r  e i g h t  d o l l a r  fee 

charged t h e  p l a i n t i f f s  i n  t h i s  ca se  was not  commercially reasonable.  

f a c t ,  t h e  procedures u t i l i z e d  by t h e  f ranchisees  in processing t h e  

dishonored checks most l i k e l y  produces a lower charge t o  t h e  checkwri te r  

than  would r e s u l t  from ind iv idua l  merchants,  unfami l ia r  w i th  col lect ion 

No evldence w a s  

In. 

* 
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.. 'processes, a t tempting t o  c o l l e c t  such checks. I n  swmary, . t h e  service - 
charge imposed by the frrnchinses is a reasonable  i n c i d e n t  t o  the  

dishonor of a check and ia recaPerabIe by t h e  f ranchisees .  Therefore, 

t h e  Court f i n d s  in favor  of t h e  defendants on t h i s  i s sue .  

Under 15 cI.S.C, 6 1692k,' a consumer who e s t a b l i s h e s  a v i o l a t i o n  

of the Fair Debt 'Collection f r r c t i c e s  Act by a debt  c o l l e c t o r  may recover 

any actual dmnages sustahed, a d d i t i o n a l  damage6 as the  C o u r t  map allow, not  

exceeding $1,000, and reasonable  a t t o r n e y  fees. No c r e d i b l e  evidence was 

Antxoduced to show that the glaintiffs su f fe red  any actual damages. 

consider.* whether t o  gvxrd additional damsges, t h e  Court must consider  

In 

such f a c t o r s  as the f r e q u q  p e r s i s t e n c e  of noncompliance, t h e  

n a t u r e  of  such n o n c o m p l b e ,  &id t h e  extent t o  which such noncompliance 

was i n t en t iona l .  15 U.S.C. I 1 6 9 2 k ( b ) ( l ) .  Pursuant  t o  the  above d iscuss ion ,  

l i a b i l i t y  is premised on t h e  f a i l u r e  of t he  defendants  t o  provide adequate 

d i s c l o s u r e  in the s tandard  form n o t i c e s  s e n t  t o  each of t he  p l a i n t i f f s .  . 

Each received two n o t i c e s  on every check re turned  and t h e  p l a i n t i f f s  had 

between th ree  and seven dishonored checks processed by t h e  franchisees .  

Eowever, t h e r e  was no evidence that the  defendants  s p e c i f i c a l l y  intended 

t o  i n j u r e  t h e  p l a i n t i f f s  through use of t h e  not ices .  

Court f i n d s  a n  avard of $150.00 t o  each p l a i n t i f f ,  plus reasonable  a t t o r n e y  

fees, t o  be an adequate 8nd fair recovery. 

Therefore, t h e  

2 

- 
.2. In  a d d i t i o n  t o  monetary damages, t h e  p l a i n t i f f s  seek an i n junc t ion  

p r o h i b i t i n g  t h e  defendants  from cont inuing  t o  v i o l a t e  t he  F a i r  Debt Col lec t ion  
P r a c t i c e s  Act. Equi tab le  reU& is n o t  a v a i l a b l e  under the c iv i l  l i a b i l i t y  
s e c t i o n  of t h e  A c t .  s i b 4  V. Fu&n V&L!% C o U ~ n  S w v h e ,  677 F.2d 

607, 608 (D.Arizona 1982). 
830, 834 Q l t h  CiT .  1982); Thornn V. &edit & Y 1 U  0 6  Y m ,  Tnc., 93 P-R-D- 
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Accordingly, a sepa ra t e  o rde r  'vill be en te red  for judgment 

in t h e  amount of $150 i n  favor  of each of t h e  p l a f n t l f f o  and against 

a l l  defendants.  
- 

The Court w i l l  withhold e n t r y  of judgment on the amount of a t t o r n e y  

f e e s  t o  be awarded. 

moun t ,  a s t i p u l a t i o n  r e f l e c t i n g  tbair ogreanent and the amount shall be 

f i l e d  w i t h  th is  Court v i t h i n  twenty (20) days of receipt of! this mzxr&&xbn 

opinion. 

t h e  merits is  concerned. If counsel do not agree, &ch s h a l l  submit 

a f f i d a v i t s  on t h e  amount of a t t o r n e y  feem vithln twenty (20) days of 

r e c e i p t  of t h i s  memorandum o p h l o a .  

If counsel for QIl p a r t i e s . r e a c h ' a n  awe-nt 011 such 

- .  
Such s t i p u l a t i o n  w i l l  be without p re jud ice  80 far as appeal on 

Tbe Court w i l l  then proceed t o  

determine appropr i a t e  fees .  

EYTBE WORT: 

JUDGE, UNITED STATES DISTRICT COURT 



IN THE UNITED STATES DISTRICT COURT FOR 

DISTRICT OF NEBRASKA 

F I L E D  

CAROLYN PAGE, et al., 

Plaint iff s , ) 

V. 

CHECKRITE, LTD., a Colorado ) 
corporation, et al., 1 

Defendants. ) 

CV. 82-L-317 

4x.z G?Z?!T 

Pursuant to the memorandum opinion of this Court entered on .. 
April 24, 1984 (Filing No. 123), and the joint stipulation of the parties 

regarding attorney fees and costs filed on August 8, 1984 (Filing No. 1411, 

IT IS HEREBY ORDERED, ADJUDGED A!!W DECREED that each of the 

plaintiffs shall recover the amount of $150.00 from defendants, and that 

attorney fees and costs are awarded to plaintiffs and against defendants 

in the amount of $19,700.00. 

BY THE COURT: 

JUDCE, UNITED STATES DISTRICT COURT 




