
1N 'I'HE CIRCUIT COUR'l' OF COOK COUNTY, lLLlNOIS 
COUNTY DEPARTMENT, CHANCERY DTVISTOW 

l 'h~s ciintkr comes bcfore thi: C h u r l  on Yl~lrl~iTf's motion pursuan~ lo 2-615 and 2- 

iN THE CIRCUIT COURT OF COOK COUNTY, ILLlNOIS 
COUNTY DEPARTMENT, CHANCERY OTVISrON 

Ocwen, f'SB, a.s Assignee of 
Equicredit Corporatioll of Amc";c,'I, 

f'1 a i It W.,., 
v. 

Goldie Johllson, ct ,11., 

Defcndtlnt, 

) 

) 
) 
) 

) 
) 
) 

) 

) 
) 

No. 99 cn 15713 

MemonllldulJI Opinion nod Order 

This l11(tller comes bcfore lilt COLirt 011 Pkullti ffs rnotion pursuant to 2-6l5 and 2-

() 19(aW)), to dismiss Defendan( '$ Second Al1ll.:nJed Affirmative nefel1se:; and 

COUI1lt::rclalms 

In M,lrel) 1999, Defendant, Goldie .101111:;011 ("Johnson") wa$ contacted by a 

mortgage hl'oker who ()rren~d to rCIiJl(1I1Ce he!' eXisting mortgages on her prtncipal 

,'csllknce, Mel'Cdnlile Mortgage C(l1J1P~II1'y gr~tIllt:d Johnsoll d mortgage 10illl in the 

d!lWUI11 of' $()O,I (I(j with dll ;mHui.l1 perc(;l1tagc: ratl' ll( 1481 l)i;;, , The Iran!:idctlOri created (1 

I SO'" monlh ui $7 t»)22() I, The i1longag(' W~I.~ subsequently assiglled 10 l~qLlicredit 

Corporation or AIlI(;f1Ca 

[qLl,credlt broughl d foreclosure dCt)Oll agaInst Jolulson fUI dc/dUll o( (he 



TU: 16175237398 

fJlaintrff has filed a M o r m  Lo D I S I ~ ~ S S  . I C ~ ~ I I S O I I ' S  Affimiative Defenses and 

bztwecn section 1641(a) a ~ . d  1641 ( t i )  as 10 the exlent. or c~ssignee l~abiliry ul~der 'l'lLA. 

Scclio11 164 1 ( a )  of TILA provides 

Except its olhe~.w~se spcci lkn l ly  ~)rovldecl In 1111s lllle, any civil action for a 
violation of this lille *'* which m a y  be broughl dgait~rr a creditor may be  
i na i n t a i ned  against any assig~lec of such creditor only t f  thc violanon for 
which such m i o n  or proceedirrg IS  bl-oi~ght i s  ~ipp~u-ent ON I ~ P / C L C ~  4 t h ~  
cl rsc los~m S ~ ~ I ~ C ~ L ' I I I  * * * ( E ~ ~ \ p I w i s  added ) 1 5 1J.S.C. I64 I (a). 

Hollald Dot lq ,  Inc , 197 111.36 39, 48 ( 2 U O I  ). -- 

TO: 151752]7398 

PlaintIff has tIled a Motl.on to Dismis$ Johnson's Affim1ative Defenses and 

Co 1I11lcre I ai ms. 

Plaintiff alleges rhal lot-ulson'::; AfCillmlllve Defenses ,uld CounterclaimB should 

h(; dismissed hccause, as iln a,')signee, P 1;.11 11 tl r( 11as 110 IldbiJJly for the allegeJ violations 

with respect to the mortgage 10<111 ;lgreeI1lCn( Initially, the COllrt tlotes the tension 

bdwecn section 1641(a) and l64l (d) as to the extent of assignee liability linc..i0r TLLA. 

Section 1041 (a) of TILA provides. 

c'xcep[ <.IS otherwise speci l~cd!ly prOVided In tim lltIe, any CIvil action for a 
violation of this [i(te *** which may be brought again::;t a creditor may be 
maintailied against any assignee of SLlch creditor only If the violation for 
which sLlch action or proceeding IS brought js apparent on fhe face of the 
(ltsclosure statemell/ **. (Emphasis added) 15 U.S.C.1641(a). 

TillS provision has heen held to limit the dUly I'cljU/I'I;c! by ,lSSlglltCs under the Ad to a 

l'eVlew or thc dssigned documents lO dClermlllC if they contain violations that a 

re;lsol1;Jbk rer5011 can readdy discover on the race of' lhost:; documents. Jackson v. South 

This Ilf1lJldlioll on assignee klb,llly hdS been partially abrogaled With respect to 

ctrlJin "l1lgh cost" mortgage IO<llls by vII'lue of Ihe I lome Ownership Equily Pru[~ctioJl 

Act ("HOU'A") (;0(11 1'1 cd und(;1' the 'i'rLllh III l.cnlill1g Act, 15 US.c. ~ IMI(cI), Section 

All)' pCI'Sl)f) who purchascs or is olher'wise aSSIgned a I1wi'lgage (ckrrcd [0 
111 [15 U.S.CS. 1602(.:1.1)1 sha!1 be subjec( 10 all claims ulld df;jenses with 
i'r::Sj) eel I() the mortguge '''{if llli' COI)SUIJII(I" could ils;serl (/gailJ5f the 
CFt.!rlilul' o( rite: I/Iorrgl.lg~, Llnk~s the purclHlscr or asslgnc:c demonstl'arc:s, 
hy d !)I'CPOlldcTJJ,t.:; \)r (1)(, l'vidl'll(C', (ilal d Icason::1ble person e.\cl'clsin,g 
,hie dili~~llcc, (lHlId IllI( (ktCl'I1lllll', DiJ$cd Oil Ihe documentatlun re:qllired 
b.Y Lhl.~ [Ille u .. tklt th..: 111\J1I~~lge W,lS .1 IlJung(lgc referred 10 III ll5 
11,)('S.1602(aa)1 (LlIlphd')I:;.Llddcci) 1511SC.1641(d)(I) 

2 



"")J.C"")'-IJ.J.U'-I.l. 

The: language (If subsection (1) provides 111 cledr and unamblguolls temlS that assignees 

(lJ'(: SubJeCl to all clillllls and defense~ under UIIY /(111' that a borrower could have: asserted 

agdll1s1 the uligilial lelldel·. (Elllpl\(lSIS III 1I1·1~1IJ<".) Val1c1enbroec).,: \to COlltimortgage 

~:()I'p., 53 F.SUll)). 965, %8 (w.n. MJch. 1 ()l)()). However, Lhis j1l'\WiSIOfi rnerely 

eliminates the holder-in-due-course dc:fcl\$c, <Ind is not intended to bestow any new rights 

upon the horrower .w By its lerm~, SCCtlOI) 1641(cI)(I) 0111y applies If a plaintiff can 

assert J <:ldll11 Linder some other law, and evel1 then, only affects a stale law defense 

(holder-in-due-course) which il defendanl assignee might ralse.lQ. 

The 1I1111Ois ConsumeI' Fraud Act docs not authorIze a claim againsl an assignee 

who did nOl commil the r,·dlJ(.lLllenl ael This issuc hitS heen specifically addressed by the 

1I111)(lis SIIj)l'el11e Cour/. which h.(s hL'lJ liidl vlUl:ltlOllS or the Cunsumer Fraud Act may 

only he .llieged against lhu pcrpclralor 01' the I·faucl. Zekman v. Direc( American 

Markcll:rs, Inc, 182 1I12e1 359 (ISl()):)). Further, the Con5l11ner Fraud Act docs nOl 

prOVide a cause or actloll against Ihose who know1I1gly recclve the bCllctits from the 

person commilling a violation of the .Act Id. To lind th'lt section 1641 (d)( I) provides for 

a C(\I1SlII11Cr FrducI Act cl(lil1l agaii1!:";1 di1 assignee wlluld go heyolld rnerely elimlnallng 

holdcr 111 clue course defense~, ,111<1 would credlc I1(;W rtghts Jnd Cl311115 !h(li did nol 

il$SISIlCe, and there IS 110 dUlhOl'lly 10 suggeSl lhal sec!iol1 1641 (d)( I) IS II1lelldccI to creflte 

~II(II d remedy 

?:-: 'hllt\! at>\)vl', il) ,\nkl ,'1 .111t:~r: d 1';(\1<111111' l'i' 111/\ hy d!1 (lSS!glltc. It is 

IIC(\.'~~:II')! 1,1 "liege Ihal lilt: VI()hll()ll 1-; ;\PP"'t.:lll (\11 till' IdCG ur lli(: JI$closlII'(' qdl~mcnl 



Facts w h ~ c h  could be proved w d c r  t l ~ i :  Consumer Frilud Act or TILA plcitd~ngs wlliclt 

would ent11Jc Defendan( ro ~ e l ~ e f ,  I l m e  c l a ~ r r ~ s  musl be dlsm~sscd w ~ t h  prejudice. 

....l.l.c:..)~.l.lU~l IU:lbli::>c")(")':11:1 

111.2d 39, 48 (2UUI): 'Taylor v Quality Hyundai, 111(;" l50 FJd 689. 694-95 (7lh Cir. 

J9lJB). DeCenclallls helve not alleged lhat there were IlllSreprtSentdtlOns on the face of (he 

10;]11 documents slIppiJed by the Inili,11 !cllders, 11M do lhe relevaJlt dueu(\1t;nts attached to 

rhe pleadings reflccr any mlsrcprc,:scI11.ll.IOnS SII1CC, (he Court ti.ncls thai there IS no set of 

facts which could be proved under tlie Consumer Fraud Act Or TrLA plcaclmgs which 

would entitle Ddendant to relief. these claims I1lllst be dIsmissed with prejudice. 

SUQlmers v. Village ClfDuranc.J, 267 III AppJd 767 (2 11d Disl. 1994) 

[:mally, as LO Johnson's A fli nlHll.vL: Defensc anu COlJntercla!nl of COUlman law 

frdud, the Couft rinds that Defendant h~iS not pled the elements of C0l1111101l law fraud 

with dcJeYlIJtc specificily. 

WHEREFORE, IT IS HEREBY ORDEfHD lilal Plailltiff's motion to disrniss 

purSlIdnt t.o 2-615 IS granted "11e1 Dcfclld.lnl's Second Amended AmrJllativ~ Defenses and 

Counterclaims alleging Vloli.lllOIlS by PI.untle!' of tilC Consllmer Fraud Act and liLA are 

dismissed wirh prejudice <lnd ri1(; I\rrirmJtivc DeCellse and COI.l!ltcrclaim based on 

commoll law frdlld is dismissed without rrejuciicc 

IT IS FU~THER ORDERED thaI De fellli ,Ill I ::;hall lJave 28 days wlthlll which to 

Ilk <l Thml Allll:mkd Counlerclalm bdscd 011 COJ)lIIl1111 law I'r<tLI(i, 

Enter 

JUDGE RICHAHD A. SIEBEl 
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