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MCNAMARA, J.:  I ,  

I judgment. All partics contend that thc essential facts ofthis casc havc bccn cstablisl~d by both 

1 documentary evidence and deposition testimony. I'ldint~fli xscrt  that tlicy arc thcrcforc cntitlcd 

to judgicnt as a matter of la\\/; tlcScndants i~sscl-t that thcy .IIX tlic pastics to whorii juclgmcnt 



I I I L I S ~  be granted. A careful search oS the record discloses [hat su~i i~i ia~-y ji~dgnicnl is p r o p  with 

r c g d  to certain issues in this casc, y c ~  tlicrc remain a numhcr of material fadual cli~cstions that 

can only bc detcrniined at a trial. 

This litigation arises out ol'rlic conflicl betn;ccn Ncw York Sratc's i~suly laws and the 

prccmplive federal Banking La\\:. Under Nc\v York law, i t  is a criminal of'fcnsc to lend money at 

an intcrcst rate esccctliiiy twcnty-li\x percent per annun1 (Pcnal Law 2 190.40), and i t  is a 

violnlion of  civil law to Icnd nioney at an inlcrcsl sale cscccding sislecn perccnl pci- annilni 

(GOL 3 5-501). Fcdcral law, howcvcr, lmmits an out-of-stntc bank: to Icnd inoncy at any intcrcst 

rate that is pern~issiblc in the lxuik's homc state (1 2 (IS(' $ 8 5 ;  12 USC IS3 1 d) .  111 this casc, 

dcScndant County Bank  of l<chobotli Bcacli, Dela\varc (County Bank) and dcfclida~irs CRA 

Services Corporation (CIIA) and TC Scrviccs Cotpo~-ation ( 'US) had a contractual relationship 

by which t h y  made sliort-tcrm loans to New York consuniers for appl-osimatcly six years, from 

19117 lo 2003. Tllc annual Ixrccnrage ralcs for all oStlicsc loans fat- escccdcd Ncw York's 

max im~~m allowable rates. Plaintiffs conccdc that C O L I ~ ~ Y  Bank could makc thcsc Imns Icgally, 

as Delaware has no starutory cciling on intcrcsl rates; dclcnda~ils concede that C ' R A  and TC'S 

could not, us lllcy are nol enlilies \vliich opcralc i~ndcr Ihc pi-olcclive ucg~s ol'tlic lcdcral Banking 

Law. The focils of the pending motions - inclccd, tlic heal-t of this cntirc la\\:suit - -  is the qucstion 

of  the idcntity of  the 1ruc I C I I C ~ C ~  of lllc fi~nds lor the loans in qi~cstion. Dekndants contcncl that 

County Bank is the one and only lender, with CRA and TC'S acting only as loan marketing and 

servicing companies. PiaintiCCs allcgc that the Bank is nothing more than a front for an illegal 



loansharking operalion organi/ctl. Sundcd and conlrollcd by the principals of CKA and TC'S, one 

of whom was a convicted felon wlio had scrvccl n Scdcral prison scntcncc for moncy Inundcring 

and tax cvasion. 

FACTUAI, BACKGROUND 

In 1997 Charles Hallinan, prcsidcnt of'l-clecasli. Inc. (a prcilcccssor of TCS) approached 

Harold Slatchcr. 131-csidcnt of Counly Bank.  I Inll~~ian suygcstctl thal 111s company co~ild market 

and servicc short-lerm ~~nsccurcd loans lo oil[-01'-stale consunicrs. I lall~nan's comp:uny \\as 

involvccl in "payday loans," transactions by which indi\~iduals bon-owed rclativcly small amounts 

ofmoney (i~sually fiom olio huntlrcd to fivc l i ~ ~ ~ i d ~ c d  dollars) which woi~ld be repaid on the 

borro\vcr's 11cxr payday, will1 interest ol'typically th~sl? dollars on ;I one liunclrcd dollar loan. 

Slatchcr told him that County Bank was not in\ol\ cd in that typo of lending at the time, but 

suggcstcd that he mcct with Leonard Goodman, a Iknnsyl\ ania attorncy u ho had n work~ng 

relationship witli the bank and could be of assistance H,~ll~nan spolcc \ \ ~ t h  Goodm;un, wlio 

ultimately I-cprcscntcd both Tclecash and County Bank on [he initial agrccmcnt that brought the 

two cntilics togcthcr in  a working rclarionship. 

011 July 3 1 ,  1997 Slutcher and Hallinan signed t l i e ~ ~  iirsl conlracl b c t ~ ~ c c n  Counly Bank 

and Tclecash. lts essential tcrms provi<lctl that: 

I. Telccash \\:auld markct payday loans as "undisclosed agent" of County Bank; 

2. Tclccash \voultl open a "Siintl~ng account" n 1I1i  ('ounty Bank and maintain in i t  a 

niinimum bala~icc of at Icast t l i ~  cc tl'lys' a \  cragc total of' paylay loans c~ tcndcci; 



~' 
I 3. Telecasli would buy from COLIII~Y Bank a 0 5 %  "parlicipalion inlercst" i n  each payday 

1 loan within no morc than onc busincss day ofthe loan's fi~niling; 

I I 4, l'clccash woultl pay C'ounty Hank its I-cma~ning 5% sl~arc of principal and intcrcst on 

cacli payclay loan on thc loan's duc datc, rcgardlcss ofwhctl~cr thc borron.cr had paid any or all 

of'thc tlcht; 
I I 

l~ 5. Tclecasli would deposit wit11 the bank one hi~nclrctl rliousa~icl dollars (S100,000.00) as 

21 "security fund" Ij.onl \\Ii~cli County Bank could make 11 illitlra\vals \vitlioul notice to Tclccash 

in tlic c\lcnt the bank incui-rctl any espcnsc \\ lialsoc\ cr relative to the payday loan operation; 

6. Tclccash guarantcctl Chunty Bank a minimiim prolit of four thousand dollars 

(S4,000.00) pcr month; 

I 7. County Bank would hold titlc to all loan cloci~mcnls as t~-ustcc of Telecasli; 

1 1  
I  of tlic application to Telccash within two hours (scgartllcss oS~v1icthcr tlic bank was opcn for 
I 

bi~sincss at tlic timc), County Bank woultl be deemctl to haw approvccl thc loan and Tclccash 

I 

I was autliorizctl to direct tlic lilnding ol'tlic loan tlisougli a clearing house tlircctly into the 

8. Telccash \voulcl screen loall applicants lor crctl~t 11 orlhincss and "rccomnicncl" to 

' 1  horro\vcr's bank ;~ccoiint. 
I 

1 1  
County Bnnlc the acccplancc of loan applicalions. II'C'oun~y Balk did not commun~catc I-c-jection 

I 

9. Tclccash \vould indcmnil~ County Bank li-on1 all polcnt~al liabilities arising out of any 

/ of tlic lorin lrmsactions. This intlcnlnilicatiou woultl includc counsel fccs or arbitration costs 

incun-cd by thc bank. Tclccash fi~rtlicr autliorizctl County Bank to set off any such i2spcl1sc 

5 



against the security accomt, li~ncling account or qmat ing  account maiiitaincct by Tclccash. 

Tclccasli procccclcd to market anel servicc payday loans to consumers, including New 

Yorlc rcsidcnts, in accordance with this contract for approximately two years. At that tiriic, the 

partics revised some of the terms of their agrccmcnt. Tclccash and its successor entity, TCS, 

coiitin~lcd to makc payday loam ~ultil 2003, about the time of the commcncc~i~cnt of this lawsuit. 

During the life of thc relationship bctwccn l'clccasli/lCS and County Banlc morc than thirty 

millio~l dollars was Icnt to Ne\v York consumers alone, with interest chargcs csccctling Gftccn 

ri~illion dollars. 

On October 21, 100S County B a d  and CliA cntcrccl into n sinii1a1- a~~-cc~ i i en t .  Their 

contract was sigwd by Slatclicr as prcsidcnt of County Bank  and  Adrian Rubin as p~-csidcnt of 

CRA. Rubin, then the principal anel o\\:ncl- ofonc h~~ndrcd  pel-cent of thc stock of CRA, is the 

convicted fcdcral felon refen-ctl lo '1 , I >oirc. 

The csscntial t c m s  of the contract bct\vccn County Bank anel C'RA wcrc iclcntical to 

thosc of  thc contract bct\vccn County Banlc and Tclccnsh. CRA. howcvcr, was only rccl~~irecl to 

maintain two clays' \vorth of average loan funds in its finding account. It  \vas also only required 

to dcposit [Tfty tliousa~lcl tlollnrs (S50,000.00) in its security account. 

County Bank maintaineel its rclationship \vitli C'RA ~ ~ n t i l  2003 as well. At one point, 

when the bank Icamed of  Ruhin's fcdcl-a1 felony conviction, i t  thrcatcned to tenninatc its contract 

with C'RA. Rubin's subscq~~cnt  transli.1- of  his 1 OO'X,  o\vncrship of thc company to llis hthcr-in- 

law satisfied thc bank  that hc was no longer in control o f  the cntity, a n d  so the bank did not 



follow t l~ougli  with its tlircat. 

At some point in 1909. County Bank tlccitlcd that i t  \\as u c c e s s q  to modify some ol'thc 

csscntial tcrnls of its contracts \\lit11 TCS and CRA. This decision \\/as thc result of prcssusc from 

bank cxanlincrs as wcll as coliccrns saiscd hy litigation t1ic11 pending against otllcr banks okcr 

what camc to bc callcd tlic "rent-a-bank" scheme by \\diicli alleged ~isurcrs wci-c Iiitling thcir 

illcgal operations behind tlic chartcrs oS Ccclcrally pro~ccted banlis. TCS am1 C'RA then cntcrctl 

into amcndcd contracts \vitli Coiinty Bank. Thc signilicant cliaiigcs from thc original agi-cemcnts 

incluclcd: 

1. Making tlic sale by the bank and purchase by thc company of the 95% "participation 

interests" in funded loans optional instcad ofmandatoty; 

2. Rcmoving tllc rcquiremcnt of tlic company's indeninifying thc bank Sor unpaid interest 

and principal on d c h ~ l t c d  loans; 

3. Removing the rcquircmcnt of tlic company's ~iiaintaining a "ri~nciing account" \\,it11 tlic 

bmk; antl 

4. Establislimcnt of "operating acco~~nts" in County Bank's, not the company's, name 

(hut gsuting signatory authority ovcs the accounts tu tlcsignatcd officers of the conpn ic s ) .  

A1 about this time County [lank also created a written policy manual outlining its criteria 

Sor tlctcrmini~~g tlic crctlitwoi-~Iiincss of  potcntial bosso\\~crs. County Bank rcquircd TCS and 

CRA lo comply with the rcquircmcnts ol'this tiianual. 111 addition, County Bank also began to 

reqnirc TCS antl C'M to uti1i;lc a particular outsitlc agcncy to do crctlit cl~ecl\s on potcntial 



borrowers \ria clcctronic mcans. 

Meanwhile, TC'S and C'RA contini~etl to makc ~ x ~ y l a y  loans to New York customers. 

Wliilc Ilic typical payday loan of one l ~ n d r c d  tlollars ~-ccluirecI Ilic rcpaynicnl of thc loan with 

thirty dollars in inrcrcsl within lwo wccks, llic cornpanics also ol-l'crcd a "I-ollovcr" option by 

wliicli the paymcnt of principal could bc dcScrrctl by up to Sour payday cyclcs. Undcr this 

systenl, thc original onc hundred dollar loan would accrue onc Iiundl-cd twcnty doll;us i n  interest 

wilhin lwo nionrhs of its origination. Evcii wilhour calculation of tlic compoi~nding of intcrcsr, 

such a loan has an  anni~al pcrccntage ratc wcll in csccss of scvcn h~undrcd pel-ccnt. 

In 2003 thc dcfcnd:~~lts ccasctl making payday loans to New Yorkcrs at about tlic lime o r  

11ic comnlcnccmcn~ of  his action. In 2005 thc Fcdcral Deposit Insurance Coyoralion (FDIC) 

issucd a Ccase-and-Dcsisl Ordcs tlirccliny C'ounty Bank lo slop all shorl-lcmi loan activity 

b c c a ~ c  of cvidcncc ol'lack ol'control ovcr tIiird-p~rLy loan providers, I x l \  o r  intcsnal controls 

ovcr their opcrations, opcrations i n  contravention of County Bank's o\vn policy and proccd~~rc 

manual and lhc likc. Tllc dcfcndanrs apparcnlly haw no inlcnlion oTrcsuming their opcrations in 

New J'ork. 

I n  Scptcmbcr ol'2003 tlic ALLorncy Gcnerul commcnccd Illis act~on ~ ~ n d c r  Esccuhve Law 

9 63(12) and Cicncral Busincss Law 3% 349(b) and 350-d. I'laintiTTs scck i~ijunctivc relicr, 

rcstilulion. civil pcnaltics and fccs. The gravamcn of thc  complaint allcgcs that TCS and CRA 

repcakdly cngagcd in criminal and civil ~ ~ s u r y ,  mnclc loans without Ocing licc~~sccl aucl engaged 

in Ssautlulcnt and dcccptivc business prxticcs. I'laint~fis allcgc Illat Co~ully Bank pal-licipatcd in  



a frautlulcnt sclicmc ant1 criminally li~cililalctl thc contlucl of TCS and C'RA. 

Tn October of 2003, ilpon application of dcfcndants, this action was removed to h e  

Fctlcr-a1 District Court for tlic Nortlicrn District of Ncn Yosk. In  May of 2OO4 that COLII-t gl-antcd 

the application of plaintiffs for an Order remanding the action to Suprcmc Court, Albany C'oiulty. 

DISCUSSJON 

Plaintiflk allcgc in t1ic11- complaint rhnr clcl'uiclanrs TC'S antl C'IU cngagcd in crinlinal and 

civil LISLISY, unliccnscd lcntling, li.ai~clulcnt I~usincss concluct, clcccptivc l ~ s i n c s s  practiccs and 

false advcl-tising. Plainriffs allcgc ill thc~s complu~nr rlial Counly Dn~ik coniniitlctl criminal 

facilitation by having assistcd thc othcr defendants in thcir cotnmission of criminal usury. Tlicy 

also allege thar County Bank engagcd i n  I-cpcnlccl SI-auclulcnt busincss conduct antl tlcccptivc 

busincss practiccs. Plai~ltiSfs scck summary judgmcnt on all ninc of thcir causes of action, 

contending that they liavc pro\ en [heir casc against all tlircc dcScndants as a mattcr 01 law. 

Thc proponent of a motion Ibr summiuy judgmcnl m ~ ~ s t  maltc a prima facie showing of 

entit lcment to j udgmcnt as a mattcr 01 law, tcndcring sufficient cviclcncc to clcmonstratc thc 

absence of any material issucs of Sxt  (Cl f i~ lcy~r~r l  1) iVc~~r  Y'orlr I11li1~ i l / l ~ ~ l .  C'CIIICI., 04 NY2cl 8.5 1, 

853 [19S5]). That cviclcnce must bc prcscntetl in admissible Ihsm in ol-dcr Tor a coiut to consitlcr 

i t  as par[ of thc psopo~~cnt's prool'(%11(*/r(~i.111(111 1) C - I ~  o/ \:C'II I'o14. 40 NY2d 537,  562  [lOSO] 

[cilation omitted]). With regard to tlcfcntlants TCS ancl CSA, plaintiffs ha\w mct this initial 

burdcn of going Io'ol-wasd as to tlic allcgar~ons arising our of consumer loall transactions in~ t i~ t ed  

prior to thc amcndmcnt of thcis conrl-acrs with County Bank in 1990. 



The initial operating agrccmcnts pro\ idc aniplc c~iclcncc that dcfcndants TCS :uid CSA 

wcrc, In cvcry respect except namc only, llic II.LIC Ic~idcss 011 1111 payday loans. They scl u p  llic 

"T~~nd~ng  accounls" and psov~dcd Ihc seed nwncy Sol- tlic operalion; llicy advcrt~scd Lhc loans; 

they solicited prospccti\w bortowcrs; thcy scrccncd applicants for crctlit n~orthi~icss; they 

"~-cco~li~ile~idcd" acccptancc 01 loans under a system which gave them (Ic frrcto ctccision-making 

aut1mritp;l they clirccletl antl controlled the li~ntling ol'tlic loan procccds into the Imn-o\\tcrs1 bank 

accounts; llicy bouglil, as they wcrc required to b~iy. 0 5 ' X  pClrtlcipation inlet-csts In cvc1-y loan 

thcy procured within onc busincss clay o l ' t h ~  loan's funding: thcy paid County Bank's 5% sharc 

of principal and intcrest on tlic loan's maturity datc regardless 01wlictlic1. the bon-owcr 11x1 made 

any paynicnt wliatsocvcr; the) were lhc ow~icrs ol'tlic loan documcnls which County Bank 

mcrcly held in trust for them: antl Ihcy liatl scl up C ~ ~ ~ d  S~~ntletl intlcmni lical~on accounts from 

which County Bank could tlrnw, \\,illlout noticc, in the cicnt it nscrc to incur any cspcnsc 

wliatsocvcr in connection with the payclay loan operation. 111 sliorl, plaintiffs  ha\^ put Sc~rtli proof 

in adlnissible form that dcht lan ls  TC'S and C'RA. ~~ntlcl- the ~cni is  oStlicir 1n111al contracts \vith 

County Bank, ran an illegal loanslinrl<ing operation wli~cli hitl ils truc nature behind [lie Fxaclc of 

a fcdcrally protcctctl out-of-state bank. 

Tlic specific causes of  action against dcfcntlants TCS and C R A  arc brought unclcr 

' Not only \\;as Counly Bank con~raclu;illy decmcd lo ha\-c approved a loan if two lic,u~-s had passed 
\\;itl~oul its having comniu~i~catecl a notice of rcjcction (c\.c-n if tlic reconimcntlatio~~ was submittcd \-\.hen the bank 
was closcd), but I larold Sla~clicr~ prcsitlcnt o f (  'oun~y Ihnli, tcstil'ictl lliilt lic was unawarc of any instance wherc a 
payday loan application \\us cvcr rcjectcd by 11ic bank alicr i t  hat1 hccn I-cco~nnicntlcd by  TCS or CRA. 



Excculive Law 8 63(12), \vhich empowers tlic Alrol-ncy (;cncral to s ~ ~ c  for i~!juncti\lc rclicf, 

rcstitl~tioti atid damages ~ ~ p o n  p.ooS that a person or business has cngagcd in repeated acts of 

fraud or illcgality. Rcpcatcd acts arc dcfincd as those affccling morc than one person ( S I ~ I C  v 

I;Jrn/?).r-c Irlgrorrlld J-'ool.s, 227 ADXI 731. 7 3 2  [I OOG]) .  Rcpcatcd acts of fraud or illegality occur 

\vIicn an  i~idividual or elllily carrics on or conlini~cs in fraudulent or illegal conduct ( Id .  at 733) .  

Hcrc. plaintills have mct tlicir inilial burclcn of slio\ving that TCS and CRA cngagcd in 

rcpcalcd acts of i llcgality ky lending nioncy at criminally a~icl civilly ~~sur ious  rates; by cngaging 

in the bi~siiicss of malting consumer loans \\ itliout a liccnsc under Banliing La\v 5 340; by 

altempting to circumvent New York usury and consumer protection statutcs by dcccpti\~cly 

rcprcscnting lo consumers tlial llicir loans \ \wc  madc and licld by a fcdcrally prolcclcd bank; and 

by cngaging in dcccplivc business practices and fdsc aclvcrtising through this same subterfuge. 

Tlic burdcn Llicr~forc shifts to dcfcndanls on this mot~on to dcnionstralc the csislcncc of u lriablc 

~ssuc  of fact ha t  \vould clcfcal summary j~~dgmcnt  (see % L I C / ; O ~ / ~ ~ U / ~  1, ('I!\' (4 N01' YOI-lr, S Z ~ I W ,  at 

502; l<o/ntrno 11 SI. Vincw/'.r iCIctl/c.(/l ('c~rto-, 178 AD2d 407 [I 00 1 I) .  

IJI llicir subniiss~ons, clcli.ntlc~nls t~ol only opposc pla~nliffs' motloll, they also scck 

summary judgment on llicir o\\w behalf. Tlic main basis for lhcir position is tlic claim that tlic 

cviclcncc shows that County Bank \ \as  the real lendcr in the payclay loan lrnnsact~ons and, as 

such, \\,as a~ltliori~ctl by federal law to n~ul\c tlic loans In qncstion. Tllc rolcs played by 'ITS ancl 

CRA, on lhc otlicr hand. were mcrcly lliosc ofniarkctcrs and scrviccrs of llic loans. Thus, 

tlcfcnclants contend, t h ~ s  cntirc I:)\\ slut milst bc d~s~ i i~s scd  under fcdcral prccmplinn and thc 



commercc clause o r  thc Unitcd Statcs C o ~ i s t i t ~ ~ i o n .  

As notcd carlicr. tlicl-c is no dispute bd\vccn the pal-lies rcgarcling thc legal~ty o f a  

Deluvare bank malting payday loans availnl~lc Io Nc\v York consumcrs. Thc clcar lang~agc of 

h c  fcdcral Banking Law nul only ui~thorircs such uctivitics, i l  also csprcsscs a congressional 

dclcniiinalion that stalc law was lo bc prccmptctl in this arca. The single most importanl 

cli~cstion in this litigation remailis, liowc\icr, "Who niadc the loans'!" 

Thc importance of dc~crmining thc tri~c party In ~ntcl-cst in this casc is ilntlcl-scored by thc 

liolding i n  C;o/dlilcrlr v S I I ~ I O I ~  P i n p t ~ r ~ j '  ( ; I w I ~ ,  (3 1 AD3d 382 [2000]). That casc, a class action 

brought againsl a corporation lor allcgcd violations of law in charging cxorbitanl "dormancy 

fccs" on girl certificates, had bccn distnisscd by Supl-cmc Court on thc grounds of rctlcral 

prcemption. Tn rcvcrsing the osdcr ol'disnlissal, the Appcllatc Division, Sccond Judicial 

DcpartmcnI hcltl that thc abscncc ol'proollhirt Il1c Sctlcr,~lly pl-otcctetl batik and not thc dcfcndant 

scrvicing company was Ilic rcal parLy in i~ltcrcsl" In thc Iin;ulci'~l Ir;111~;1cIions prccludcd 

dismissal.' 

In attempting to providc zun  analysis in [he 131-cscnl c x x  that miglil ms\\  ct-  his question 



favorably to thcmscl\~cs, dcfcndants blur llic clistinclion bclwccn llic contractual rclcitionship 

bctwccn County Rank and the cosposatc defendants as i t  csisted ilndcs the original operating 

agrccnlcnts nntl as it latcr appcasctl to evolvc thsough succcssivc changes to thc contracts. 

Defendants provide succcssivc \,crsions of ( h n t y  Dank's \vritlcn policies and proccdurcs in 

suppost oftlicir position, yet they ignosc plaintiffs' pno f  that tlicsc documents dtd not csist at tlic 

beginning ol'thc payday loan operalion. Dcfcndants conrinuc to rcpcat the allegation that County 

Bank lost ovcs cight million dollass on payday loans, \\ itliout commenting on tlic prool'adcluccd 

by plaintiffs that C'ounty Rank did not and coilltl nol Imvc lost onc ccnt imtil aficr the opcrating 

agrccriicnls wcre atiictitlctl in response to complaints by csumincrs and conccsns saiscd by otlies 

litigation.' 

The only affisrnativc I'aclual allegation advanccd by defendants that ~voulcl arguably apply 

to tlic cntisc term of thc payday loan opcsation is tlic chiin put forth by Harold Slatclicr both in 

liis deposition testimo~ly and in liis supplcmcntal affitlavil h a t  "County Rank . . . fi~nclcd 100% 

all [sic] of the loans it appsovcd \t,ith i t s  oltvrfir/ltls" (Affidavit of I-Iasold L. Slatclicr at para 28 

[enipliasis addcd]). This conclusory allegation, ho\vc\/cr. is slio\vn by defcntlants' own 

documents to bc sophistry, at Icast as applied lo 11ic early years of the payday loan program. 

Whilc the asscllion is colrcct in tlic limilcd scnse tIi,11 t l~c Iiamc on tlic account li-on1 which loam 

wcrc disbursed was that 01' C'ounty Bank. u~ldcr tlic osiynal opcraling agsccmcnrs not one dollar 

' Intlecd, h e  record suggests that tlic c igl i~ ~i i i l l io~i  dollar lipure rcpscscrits a ~i icrc  "paper loss" tluc il l  tlic 
m i 1 1  to u~isealized i~lkrcst :  as t1lcl.c is evitlcnce [ha( C'ou~ity l h n k ' s  psolits on thc payday loan opcl-ation aniountcd to 
tens o r~ni l l ions  ol'tlollars ovcr the course of  a 1i.w ycars. 

13 



could lcavc tlial account ~ ~ n l c s s  tlircc dollars were alrcacly on deposit in the Tclccash lilnding 

account to which C'ounly Bank had unl'cttcsctl sights ol'acccss, rurthcs guaranlccd by anollicr 

Iiundrcd tliousancl dollars in the inclcmnity account. TIILIS, lor l11c prcsiclcnl oSCounty Bank to 

allege that thc loans were made wi~li the bank's funds ignores both thc lilngibility of  money and 

lhc scality of llic pastics' wosking rclationsliip. 

Defendants liavc, lio\\lcvcs. succccdccl in coming f'orcvard with proof that would raise 

triable issucs of facl Sor lliosc loan tsaiisaclions made ~lndcr Ihc successor agrccmcnts cntcrcd 

into by the pastics in and after 1000. Those contracts appear lo haic  crcatctl a very diffcrcnl 

rclationsliip bctwccn County Bank mid rhc corposatc rlcfcnclants. 1Jndcr tlic lalcs agrccmcnls, as 

noted above, the sale ol'paslicipallon agrccmcnls \ \as no longer mandatory; C'ounly Bail< bore 

the risk of loss on U ~ I S O I C I  loans and 011 irs proporrionnrc pcrccnlagc of loan participations; County 

Bank appeared lo liavc gscalcr conlsol ovcs l l~c  loan approval ~~rocess ;  and thc rccluiscmcnl Lhal 

Ihc corposalc dcfcndants ~llainlain lilndlng accounts was abolished. 

Dcfcndanls h a w  nol, lion eiVcr, dcnionstratcd rhat they arc cntitlccl to judgment as a 

mallet- of law. The nicrc ficl that (lie lalcs operating agscciiicnls appear lo ha\~c mai~il'esrly 

altered tlic business rclalionsliip bctwccii C'ounly Bank am1 tlic colporatc clcl'cnclaiits clocs not, 

without mosc, constitute dispositivc lxoof [hat t l~c  bank bccnmc h c  seal Icndcr alicr tlicsc 

coiilractual revisions wcnl into ct'fcct. Plain~iffs ha\ c atltlucctl psool'tliat tcnds to suggest that thc 

lalcr contracls wcrc merely "\vindow ell-cssing" intended lo elisguisc tlic fact thal the partics 

c o n t i n d  to act as lhough lhcir original operating agsecmcnls wcrc slill in cffccl. For example, 



plaiiitilTs have produccd a tiu1iibcr o f l c t t ~ r ~  fro111 officers of the colporatc defendants to County 

Bank pcrsonncl in which i t  appears t t la t  TCS and C'IIA, not the bank, wcre the ones \vho made 

the rlofo(lc'to deterniiliatlons of the eligibility of p~ospcct~vc borrowers. Thus ,I trial \\ i l l  bc 

ncccssiu-y to dctemi~nc \\ lictlier TC'S and C'KA cont~nucd to be in control ol'thc pai\day loan 

opcrat~on run tliroi~gli County Bank cvcn aftcr the revision of thc operating ay-ccmcnts. 

As to the tlircc causcs of action brouglit by plaintifl's against County Bank, both sitlcs also 

scck summary judgment. Tlic cause of action, ( n ~ ~ n i b c ~  7 In tlic con~l~lnint), brought ~~n t l c r  

Exccut~vc Law $ 03(12) and allcg~ng crinii~~al l ' ac~l~t ,~ t~on,  niust bc tlismissctl for pla~nt~ffs '  

fa~lurc to haw prod~~ccd any c\ I ~ C I ~ C C  of ;HI C S S C I I ~ I ; I I  clcmcnt of that oSi'cnsc. 

The crirnc of criminal fiicilitation i11idcr I'cnal Lan. 3 1 15.00 occurs when a pcrson 

"txlic\ [cs] it probable that llc 1s rendering uicl . . to a pcrson who intends to coniniit a crime" 

and the actor "engages 111 conduct ~\,liicli provides sucli pcrson wit11 ~nc ;u~s  or oppol tunity for the 

commission tlicrcof and \\ hicli in fact aids sucli person to commit a fclony" (Pcnal Law 3 

11 5.00[1]). As dcfincd, an essential clement of this offcnsc is thc culpablc mental statc of 

k ~ i o ~ l c d g c  of tlw likcl~hood that thc actor is asststing a pcrson who intends to commit a crirnc 

(see 1'cy)le I' (;oldoil, 32 NY2d 02  [I 0731). M'liilc ,I col-poratc dcf'cndant can comlnlt u crlmc 

rcqu~ring n 11l~n.s 1 m 1  tli~ougli tlic knowlcdgc sli:~rcd by ~ t s  pr~nc~pals.  ( s c v  g c ~ l c ~ ~ l l h ~ .  LSo~~tl~lnil~l 

Coip. l i  ~Ve\v 1'01-k S'tute L~CIIWI-  A Z I ~ / I ~ I Y O ' .  IS1 AD2d 19. 25 [I 093]), the ~ ~ c o r t l  of tile instant 

case is devoid of any evidence that Cou~ity 13;1111\', tliroi~gh its pr~ncipals, was a\\ arc tilat the 

payday loan schcmc violatcd thc criminal and not mcrcly tlic ci\.il LISLISY 



TIILIS, in tllc a1>scncc ofp1-oof t11at Co~~i i ty  B:~nl< cntcrcd into its nrrangcnicnts with TCS and CRA 

knowing that the lattcr intcntlctl to commit criminal acts, su~~imary  jutlgmcnt is grantcd to 

tlcrentlants as to count 7 of the complaint. 

The remaining t\vo causes oraction against C'o~~nty Bnnk allcgc SI-autlulcnt busincss 

contluct and tlcccptivc busincss practices. The summal-y jutlgmcnt analysis of thcsc two claims 

parallels that cmployctl with rcgard to those causes of action alleged against TCS and C'RA. 

Plaintiffs have met thcir burdcn orgoing forward in the first instance by presenting cvidcncc in 

admissible Sor~ii that, tlirougli tlic initial operating agreements entered into bctwccn County Bank 

and thc corporate dcScntl:uits, County Bank allowetl TCS and CRA to ilsc thc bank's 11a1iic to 

pcl-pctratt" their loansli~~rl~ing sclicmc on Ncn York consumers ~~n t l c r  the y ~ s c  of lcgitinlatc 

banking transactions. Dcfcntlants. on thc other hand. Iia\'c not prcscntctl c\ itlcncc that woultl 

raise a triablc issue of Fact with rcgarcl to the {I-ansactions that occurrctl undcr the original 

operating agrccmcnts. As a rcsult, plaintirk :u-c entitlccl to partial summary judgment on thcsc 

C ~ L I S C S  o r  action as wcll. 

Dcl'cntlants contcncl that County Bank is cnt~tlcd to summary judgmcnt bccausc of the 

csprcss rcderal preemption of 12 OSC 3 IS3 Id. They contend that. since fe'eclcral law allows an 

institution like County Rank to Icntl money at the intercst ratcs allo~vctl 111 its Iiomc statc, County 

Bank cannot be sub-jcctctl to civil prosecution ~~n t l c r  Exccuti\.c Lanr  # 03(12). This reasoning is 

circular, howe\~cr: i t  begins with the p~.cmisc that County Bank was thc real J C I ~ ~ C I -  in tllc 

transactions at issue and thcn conclutles that County Bank's activities \\,crc rcdcrally preclnptcd 



bccause it was the real Icndcr. Tn reality, as sccn by Ihc analysis above, plaintiffs have provcn 

that, at Icast in  rlie initial years ofrhc payday loan operation, IC'S anel CRA wcrc tlic Icnders, not 

County Batik. Thus, County Bank is not a tlel'enclant in this lawsuit bccuusc i t  matlc payday 

loans to Nc\v Yorkcrs; i t  is a dcfcndant prcciscly bccausc i t  did not. Tt is County Bank's having 

allowed TCS and CRA illegally to make usurious loans, and its having profitcd by this illcgality, 

and its liavinx actively sliiclclcd the otlicr t1cl:cntlanrs fronl thc appcarancc of illcgality, that has 

drawn i t  into this litigalion. 

Moseovcr, while prccmptivc Sctlcsol law may aurliorizc out-of-state bnnl<s to engage in 

financial transactions in New Yosk tliar would orhcrwisc be violntivc ol'statc law, the federal 

Banking Law does 1101 givc County Bank C ( I I " I ~  01~r11i~11c~ to cngage in li-audulcnt and dcccptivc 

. . 
business practices. Indcccl, this case is slrilcingly s ~ m ~ l a r  to Mo~.c~lli 1% Wpirlcr ~Vr~lritioll Gt.o~rp, 

Itrc., (275 AD2d 607 [2000]). In Ah-ell;, plaintiffs brought an aclion ~ ~ n d c r  Gcncl-al Business 

Law $9 349 and 350 against a food product manil fi~cturcr for allcgcdly dcccpt ivc b~rsincss 

lmcticcs in misrcprescnling the conrcnts of a so-callccl "po\vcr bar." Tlic defendants contended 

rhar rhcy \\!ere cnlillctl to disniissal of the action on the grountls tlint fcdcral law (thc Fcdcral 

Nutritional Labcling and Educatioi~ Act [NLEA]) prccmptctl 11ic ficld of food labcling. In 

aflinning tlic denial ofllic molion to disniiss, lhc Appcllalc Division, First Suclicial Dcpartmcnt, 

Iicld: "Wc pcrccivc no rcnson to supposc Illat, in  coni~iiilling tlic power lo enrorcc the NLEA to 

thc Fcdcral govcsnmcnt, Congress intcntlcd to limit a State's orlicrwisc untloubtcd power to 

affosd consu~~icss wi(1~in its hol-dcrs a sr:~r~ttory rcn~cdy for injurics c u ~ ~ s c d  by kno~ ing ly  



dcccptive and n~islcading busincss psacticcs \\Iicsc, as hcrc, such I-cmcdy in no way intcrfcres 

\\/it11 the Federal prcrogativc to proniulgate and cnforcc ~ ~ n i f o r t i ~  food labeling stanciards" (275 

AD2d at 607, 008). L~lic\\/isc in the prcscnt casc. there is no indication that C'ongscss intendcd 

f'edcral banking laws to prccludc statc prosccution o r  banks that cngagc in fsautlulcnt and 

dcccprlve busincss prnctlccs. l'hc advnnccmcnt oSXc\\ York's intcrcst i n  protcct~ng ~ t s  rcsidcnts 

from predation by i~suress docs not in any way intcrfcrc with a chartcscd bank's right to Icntl 

moncy throughout this country witli~n tlic c o n f i ~ u  ol'lts Iiomc stc~tc's ~ntcrcst rcstr~ctions. ,/I 

/btrori. thc cnforccnicnt of New York's consumel- protection laws in this casc does not cncroach 

on tlie fcdcral government's authosity to rcgulntc intcrstatc banking activities. 

Dcfcndants also contend that tlic prosccution oftlic instant action is b a r d  by tlic statutc 

of limitations. They clailii that some ofthc causcs of action arc gowxncd by onc-year statutcs of 

limitation. otlicrs by at most tlircc-ycnr statutes, Dcl'cnclants' nrgunicnts o\/cslook thc specific 

holding of tlic Court of Appeals i n  Sttrte 11 ( 'or tc l lc  C'o~p., (38 NY2d 83 [ 10751). that actions 

brought by tlie Attorney Gclicral under Esccutivc Ida\\ $ 03(1 2) arc go\~clncd by thc scsidual six- 

year statutc, and not tlic individual s ta t~~tes  of li~iiitarion that may bc appllcablc to thc ~~ndcrlying 

* - ofl'cnscs supporting the causcs of action. 111~1s. \\*it11 thc cxccption of tliosc few transactions that 

niay Iiavc talicn placc in New York bct\vccli the cxecut~on ol'thc first opcsaling agreement 

bctwccn Telecash and County Bank 011 July 3 1, 1997 and Scptcmbcr 25, 1907 (six years before 

tllc datc of commcnccn~cnt). this action 1s timely. 

Noncthclcss, as pla~ntil'fs concctlc (at 1, 25 ol'thc~r Mc~iio~xnclu~n of J A W  in Suppol-t o f  



Summary Jucl~mcnr). tlic claim for civil pcnaltics undcs C;c~lcral Busincss Lrw $ 3504 is sul~jcct 

to a three-year statute of limitations (CI'Lli 2 14). Thus. only transactions dating after Scptcmbcr 

25, 2000 could potentially sul7jcct clcfcntla~ils lo ci\ I I pcn:ilrics. 

Since a trial will bc rcquil-ccl in ortlcr lo cletesm~nc \vlictlicr plaintil'l's can provc tlicir case 

with rcgartl to payday loans cstcndcd to Ncw Yol-k I-csiclcnts subsecluent to tlic amendments to 

tlic operating agscclncnls bclwccn C'ounly Bank and the corporalc cic~endants. i t  would bc a 

wastc of scarce juclicial rcsoui-ces to scliccl~~lc a hearing a[ this time to dclcmiinc damages and 

restitution Tor transactions consummated ilnclcr the original operating agrccmcnts. Similarly, 

plaintil'fs may not bc entitled to iiijunctive rclicf i f  tlic paslies have intlccci lilndanicntally cliangcci 

llic nature of their rclalionsliip alics cscculion oSrhc amended contracts. 1'11c dclcrniination of 

~ I I C S C  ultimate issues must tlicl-cforc ahidc t11c rcsult oStlit: trial. 

For tlic rcasons slated, plaintiffs' motion for sumniaryjudgn~cnt is gantcd as to causes of 

action 1, 2, 3, 4, 5 ,  6, S and 0 of the amended conipla~nt and is, in all otlicr respects, denied. 

Dcfcndants' motion for sunininty judgmcnt as to tlic scvcnth cause of action is grantcd. 

Defendants' motion for sumn~ary judgliicnt is granted to the limited cstcnt that any civil 

penaltics lo bc imposctl shall bc rcsrricrcd lo thosc Ilo\ving from transactions consuniniated 

\\iilliin tl~rcc years prior to the tlarc ofcommc~~ccn~cnl  oSthis action and is. in all other rcspccts. 

denicd. 

This memorandu~n shall constitillc botli Lhc tlccision and thc oidcr ofthc Court. All 

17qms, including l h ~ s  decision and orclcr. :lrc bcing rct~~rticd to tlic attotvcys Ibr the plaintiffs. 



The signing of this tlccision and ortlcr shall not conslilulc cntry or iiling untlcr CPLR 2220. 

Counscl is not sclieved horn the applicable provisions ofthat section relating to liling, entry and 

notice oS entry. 

IT IS SO ORDERED! 

Datcd: Jan~lal-y 2, 2007 
Albany, Ncw York 

1 THOMAS J. M C ~ A M A R A  
' ACTING SLJPR d M E  COURT IUSTTC'E 

Thc Court considered thc following papers: 

By Plaintiffs: 
Noticc of Motion datctl August 1 S, 2006; 
Aflirmalion oS Mi~rlc D. Flcischcs, Esq. i n  Suppost of I'l~iintill's' Motion daletl August IS, 2006 
with cshibits 1-59; 
Memorandum of Law in Suppo11 of Plaintiffs' mot~on tlalcd August 22, 2000 with addenda A 
and B; 
Affirmation of Mask D. Fleischcr. Esq. dated Scptcmbcs 27, 2000 in Opposition to Dcfc'cndants' 
Motion, wit11 cxhibits A-I<: 
Memorandum of Law in Opposition to Dcfc~idants' Motion dated Scptcmbcr 27. 2000 with 
addendum; 
Rcply Mcrnosa~icli~m of' Law in F~~r thcs  Support 0 1 '  Pla~nl~fl's' Molion cl:ilccl Oclohcr 1 1 ,  2000. 

By Defcndan ts: 
Noticc oS Motion datctl A L I ~ U S ~  18. 2000; 
ASfirmalion of Susan Vcrbonit~, Esq. in Support of Dcrcndants' Motion tlatcd A u y s t  17, 2006 
~vith cxliibits 1-6: 
ASIitlavit of David Gillan i n  Suppost oS DcScndant's Mollon darctl August 15. 2006 with cxhibits 
A-H; 
Affidavit of Hasold L. Slatchcs 111 Support oSDcScntlant's Molion datctl August 15. 2006 with 
cshibits A-D; 
DcScndants' Memorandum of Law in Support o f  Dcfcntlants' Motion dated August IS, 2000; 
Supplemental Affilmntion of Susan Vcsbonitz, Esq. in Opposition to I'luintiffs' Motion datcd 



Seplcmber 25, 2006 with cslibirs 1-6; 
Dcfenclants' h4cmorand~1ni of l ,an in Opposition to I'laint~ffs' Mot~on datcd Scpkmbcr 20. 

I 2 d z i a v i t  01 Dcborall Maull dntcd Scprcn~hcr 22, 2000 u ilh cnbibit; 
Rcply ,\/Icmorandu~n oSLaw III  Support oSD~I ' c~ idd~ i t~ '  Mot1o11 and 111 Oppos~t~on to Plaintiffs' 
Motion dated Oclobcr 1 1 ,  2006. 




