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The Attorney General afthe CommonwealthofMassachusetts ("the AttarneyGeneral" or

"the Commonwealth") has broughrthis action alleging that the defendants Option One Mortgage

Corp. ("Option One") and H&R Block Mortgage Corp. ("H&R Mortgage"), through their

issuance of subprime loansto Massachusetts borrowers, violatedG.L. c. 93A by engaging in

unfair and deceptive acts and practices, and G.L. c. lSI E, § 4(3B) by discriminating against

black and Latino borrowers. The Commonwealth also alleges that the corporate parents and

grandparents of Option One and H&R Mortgage - the defendants Block Financial Corp. ("Block

Financial") and H&R Block, Inc. ("H&R Block") - participated in the wrongdoing committed by

their wholly-owned subsidiaries. SinceAH Mortgage Acql1isitionCo., doing business as

American Home Mortgage Servicing, Inc. ("American Home"), on April 30, 2008 acquired the

servicing rights to the entirety of the loan portfolio of Option One and H&R Mortgage, the

Commonwealth has also sued American Home, against whom it alleges no wrongdoing, in order

to accomplish the injunctive relief it seeks.
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The Commonwealth has moved for a preliminary injunction seeking, among other relief,

to prevent American Home from proceeding to foreclosure on any property secured by a

Massachusetts loan issued by Option One or H&R Mortgage without first giving the Attorney

General a 90-day period to examine the documentation on the loan and, if the Attorney General

were to objectto the foreclosure, without the approval of the Court. The defendants vigorously

oppose the preliminary injunction and have each separately moved to dismiss on various

grounds. This Court on October 24, 2008 heard argument as to all the motions to dismiss and as

to the preliminary injunction, and shall rule upon them together in this consolidated

memorandum.

Background

As all counsel in this case well know, this is not the first case in which this Court has

confronted allegations ofunfair and deceptive conduct by a sub-prime lender. On February 25,

2008, this Court issued a preliminary injunction against subprime lender Fremont Investment &

Loan ("Fremont") based on the Court's preliminary finding that Fremont had issued some sub-

prime loans to borrowers whom Fremont reasonably should have recognized:

1. would not be able to meet the scheduled payments once the low introductory rate, known

colloquially as the "teaser" rate, expired at the close of the introductory period; and

2. would not be able to refinance the loan at or atoundthe close of the introductory period if

housing prices declined.

Commonwealthv. Fremont Inv. & Loan, 2008 WL 517279 (Mass.Super. 2008) (Mass. Super.

2008) ("the Fremont Decision"). In the Fremont Decision, this Court held:

Given the fluctuations in the housing market and the inherent uncertainties as to how that
market will fluctuate over time, this Court finds that it is unfair for a lender to issue a
home mortgage loansecuted by the borrower's principal dwelling thatthe lender
reasonably expects will faU into default once the introductory period ends unless the fair
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market value of the home has increased at the close ofthe introductory period. To issue a
home mortgage loan whose success relies on the hope that the fair market value of the
home will increase during the introductory period is as unfair as issuing a home mortgage
loan whose success depends on the hope that the borrower's income will increase during
that same period.

!iL at *10. To give practical meaning to this preliminary finding, this Court ruled that any

mortgage loan secured by the borrower's principal dwelling should be presumed to be

structurally unfair if the loan possesses four characteristics:

1. The loan is an adjustable rate mortgage, known in the lending industry as an "ARM,"

with an introductory period of three years or less;

2. The loan has an introductory or "teaser" rate for the initial period that is at least 3 percent

lower than the fully indexed rate; I

3. The borrower has a debt-to-income ratio ("DTI") that would have exceeded 50 percent if

the lender's underwriters had measured the debt, not by the debt due under the

introductory rate, but by the debt due under the fully indexed rate;

4. The loan-to-value ratio ("LTV") is 100 percent or the loan carries a substantial

prepayment penalty or a prepayment penalty that extends beyond the introductory period.

Id. at *11. This Court noted, "The effect of the presumption is to shift the burden of production

to the lender to demonstrate that the loan was not actually unfair, perhaps by showing that the

borrower had other assets that realistically could have enabled the borrower to meet the

In an ARM, the low introductory rate is generally fixed for the first two or three
years of the loan, and then is adjusted to a variable rate based on a market rate of interest - the 6­
month London Interbank Offered Rate ("LIBOR") - plus "the rate add" - an additional
percentage of interest (known as points) to reflect the high risk of the loan, e.g. LIBOR plus 5).
The fully indexed rate is the LIBOR plus the rate add at the time the loan was issued. The
"teaser" rate is invariably considerably lower than the fully indexed rate. In most loans, there is a
cap on the increase in points that may occur each time the rate adjusts, so the actual interest rate
may not immediately reach the fully indexed rate at the first adjustment.
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even if the fair market price ofthe mortgaged home had fallen. This presumption would not

change the burden ofproving a Chapter 93A violation; the burden of proving that the loan was

unfair remains with the plaintiff borrower." Jd.

The defendants in this action have essentially pursued a three-tieredstrategy in this

litigation. s prel1mll:1ary Imchng

COflduct IS vag;uertess as applIed

Second, they have raised other arguments not yet raised by Fremont. Third, they have contended,

in essence, that their underwriting was more reasoned than Fremont's and that, since American

Home is now servicing these loans, a preliminary injunction is neither necessary nor appropriate.

Since the Commonwealth's motion for preliminary injunction inevitably must fail against

a defendant if the defendant's motion to dismiss were to be allowed, this Court will first consider

the motions to dismiss. Since the motion to dismiss brought by Option One and H&R Mortgage

to dismiss for failure to state a claim goes to the heart of this Court's reasoning in the Fremont

Decision, this Court will first address that motion to dismiss.

to

1.
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lenders fair notice of the conduct that is prohibited, would engender the possibility of arbitrary

and discriminatory enforcement, and would "defeat the intrinsic promise of, and frustrate the

essence of, a constitutional regime." City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283,

290 (1982).

The Supreme Judicial Court has made clear that Chapter 93A was intended to be far more

than a pale reflection of existing statutory and common law rights. As the Court has declared:

Chapter 93A is "a statute of broad impact which creates new substantive rights and
provides new procedural devices for the enforcement of those rights." Slaney v.
Westwood Auto, Inc., 366 Mass. 688,693 (1975). The relief available under c. 93A is
"sui generis. It is neither wholly tortious nor wholly contractual in nature, and is not
subject to the traditional limitations of preexisting causes of action." Id. at 704. It
"mak[es] conduct unlawful which was not unlawful under the common law or any prior
statute." Commonwealth v. DeCotis, 366 Mass. 234, 244 n. 8 (1974). Thus, a cause of
action under c. 93A is "not dependent on traditional tort or contract law concepts for its
definition." Heller v. Silverbranch Constr. Corp., 376 Mass. 621, 626 (1978). See Nei v.
Burley, 388 Mass. 307, 313 (1983) ("[A]nalogies between common law claims for breach
of contract, fraud, or deceit and claims under c. 93A are inappropriate because c. 93A
dispenses with the need to prove many of the essential elements of those common law
claims").

Kattar v. Demoulas, 433 Mass. 1, 12-13 (2000). While recognizing that the interpretation of

eXlJan.Slv'e to acc;on1plish

its scope. The Court has set forth three considerations to be used in determining whether an act

or is unfair:

(1) "whether the practice ... is within at least the penumbra of some common-law,
statutory, or other established concept ofunfaimess;"
(2) whether it "is immoral, unethical, oppressive, or unscrupulous;" and
(3) whether it "causes substantial injury" to consumers (or competitors or other
businessmen).

Datacomm Interface, Inc. v. Computerworld, Inc., 396 Mass. 760, 778 (1986), quoting PMP
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8355 (1964). Each of these three considerations essentially ensure that the defendant

corporation had fair notice that the conduct in question was unfair, even though it may not have

had specific warning that the particular conduct was expressly prohibited. If a court respects

these three considerations in its interpretation of unfairness under Chapter 93A, it effectively

obviates any reasonable contention that the interpretation renders Chapter 93A unconstitutionally

void for vagueness as applied. See generally Village of Hoffman Estates v. Flipside, 455 U.S.

489,503 (1982) ("principal inquiry is whether the law affords fair warning of what is

proscribed").

The gist of Option One's and H&R Mortgage's void for vagueness argument is that they

did not have fair notice that the conduct proscribed by this Court in its Fremont Decision could

be deemed unfair until November 15,2007, when the Attorney General's regulatory amendments

specifically identifYing particular mortgage lending practices as unfair took effect. 940 CMR

8.01 et seq. This Court disagrees. While this Court characterized as "structurally unfair" those

mortgage loans that the borrower would likely be unable to repay and unable to refinance once

the introductory period ended, it would perhaps have been more accurate to characterize the

prohibited unfair conduct as the issuance of home mortgage loans with reckless disregard of the

risk of foreclosure. Option One and H&R Mortgage cannot credibly contend that they did not

have fair notice that it was unfair to issue home mortgage loans in Massachusetts with reckless

disregard of the risk of foreclosure.

In 1997, the Massachusetts Commissioner of Banks published an advisory sent to each

executive officer of each state-chartered financial institution and each licensed mortgage lender

in Massachusetts concerning what he described as the "growing practice" of subprime lending.

JJUlJU",", SutJpflme Lerlolrlg (lJecember 1 at 1.
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distinguished between subprime lending and predatory lending. He defined "predatory mortgage

lending" as "extending 'credit to a consumer based on the consumer's collateral if, considering

the consumer's current and expected income, .... the consumer will be unable to make the

scheduled payments to repay the obligation.'" ld .., quoting 209 CMR 32.32(S)(a) (1996). This

definition ofpredatory lending was not limited to loans carrying unusually high interest rates; it

was focused solely on the recklessness of the underwriting. The Commissionerexpressly

observed that predatory lending, as he defined it, could destabilize Iow- and moderate-income

neighborhoods, and was "a prohibited illegal act [that] will not be tolerated by the Division [of

Banks]." Id. See also id. at 2 ("predatory lending is an illegal credit practice"). Indeed, he noted

that policies that ignore the suitability of a subprime loan for certain consumers may be

considered "unfair and deceptive" even ifthe lender complies with other consumer protection

laws and regulations. Id. at 2.

The Commissioner of Banks was not alone in characterizing as "predatory lending" the

issuance of home mortgage loans with reckless disregard of the risk of foreclosure; the United

States Office ofthe Comptrollerof the Currency joined in that characterization. An Office of the

Comptroller of the Currency Advisory Letter (AL 2003~2), issued by the Deputy Comptroller for

Compliance, dated February 21,2003 wrote:

The tenns 'abusive lending' or 'predatory lending' are most frequently defined by
reference to a variety oflendingpractices. Although it is generally necessary to consider
the totality of the circumstances to assess whether a loan is predatory, a fundamental
characteristic of predatory lending is the aggressive marketing oferedit to prospective
borrowers who simply cannot afford the credit on the terms being offered.

AL 2003-2 at 2.

This characterization of reckless disregard of the risk offoreclosure in the issuance of a

loan as "predatory lending" was effectively adopted by the Massachusetts Legislature when it
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enacted the Predatory Home Loan Practices Act on August 9, 2004, which prohibited lenders

from making a "high cost mortgage loan" "unless theJender reasonably believes at the time the

loan is consummated that 1 or more ofthe obligors will be able to make the scheduled payments

to repay the home loan based upon a consideration ofthe obligor' scurrent and expected income,

current and expected obligations, employment status, and other financial resources otherthan the

borrower's equity in the dwelling which secures repayment ofthe loan." G.L.c. 183C, § 4. The

Act provided lenders with a safe harbor in making a reasonable determination regarding the

borrower's ability to repay - if the borrower's debt-to-incomeratio was SO percentor less, the

borrower was presumed able to make the scheduled payments. Id. See also 209 CMR 3234(c)

(same). To be sure,since only "high cost mortgage loans" were within the Predatory HomeLoan

Practices Act, there were predatory home loans that felLolitsidethescope of the Act, but that did

notmake them any less predatory under the broader definition employed by the Commissioner of

Banks and the Office of the Comptroller of the Currency.

The United States Congress also effectively recognized thatreckless disregard of the risk

of foreclosure in the issuance of a loan is predatory lendirigwhen, well before Option One or

H&R Mortgage issued any ofthe subprime loans at issuein this litigation, it enacted the Home

Ownership and Equity Protection Act, which declared, "Acteditor shaiinot engage ina pattern

or practiceof extendingcreditto consumerslindermortgages,.. based on the consumers'

collateral without regard to the Consumers' repayment ability, including the consumers'cUIT.ent

and expected income, current obligations, and employment." 15 U.S ..C. § 1639(h).

Comptroller ofthe Cuttencyreliedon thisstatuteinenactingin2003'itsteglilationthatexpressly

prohibited national banks froillma.king a loan secured byamortgageonrealestate"based

predominantlyonthebank'sfealizatioh of the foreclosure Orliquidation value ofthe borrower's
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collateral, without regard to the borrower's ability to repay the loan according to its terms." 12

C.F.R. § 34.3.

When one considers the warning against predatory lending in the advisory letters issued

by the Commissioner of Banks and the Office of the Comptroller of the Currency with the

statutory proscriptions against predatory lending in the Massachusetts Predatory Home Loan

Practices Act and the federal Home Ownership and Equity Protection Act, it is plain that the

practice of issuing a loan with recklessdisregatd of the risk of foreclosure was "within at least

the penumbra of some common-law, statutory, or other established concept of unfairness." See

Datacomm Interface. Inc. v. Computerworld, Inc., 396 Mass. at 778.

Moreover, when one recognizes that the issuance of a loan that is structurally unfair

means that the lender issued the home mortgage loan with reckless disregard ofthe risk of

foreclosure, ilbecomes equally plain that this practice also meets the second and third factors

that the Supreme Judicial Court said should be considered in determining whether a practice was

"unfair" under Chapter 93A -" whether ilis immoral, unethical, oppressive, or unscrupUlous;"

and whether it causes "substantial injury" to consumers (or competitors or other businessmen).

See id. Anyone with any understanding of home foreclosure recognizes how much injury it

causes to the families whoresided in foreclosed homes. Consequently, any lenderwith even a

modicum ofbusiness morality should recognize thatit is immoral, unethical, and unscrupulous to

issue a home loan with reckless disregard of the risk of foreclosure. Indeed, I doubt that any

lender wouldadmitthat it acted with such reckless disregard, because itdefies the very essence

of loan underwriting, which seeks reasonably to evaluate therisk of foreclosure. Therefore, no

lender in good conscience can claim, in the words ofCaptain Renaultin the movie,

"Casablanca," that it was "shocked, shocked" to learn that it was unfair to issue .home lOans with
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reckless disregard of the risk of foreclosure. Since there was abundant fair warning from the

advisory letters issued by the Commissioner of Banks and the Office of the Comptroller of the

Currency. from the prohibitions in the Massachusetts Predatory Home Loan Practices Act and the

federal Home Ownership and Equity Protection Act, from the ethical bar against recklessness in

underwriting, and from the substantial injury posed by such reckless lending, Chapter 93A is not

void for vagueness ifthe issuance of a home loan with reckless disregard of the risk of

foreclosure is deemed "unfair" under G.L. c. 93A, § 2.

Unable to show that it did not have fair warning that it was unfair to issue home loans

with reckless disregard of the risk of foreclosure, Option One and H&R Mortgage instead

contend that the Attorney General's Complaint seeks to declare loans unfair simply because they

were adjustable rate mortgage loans with low "teaser" rates, or because the borrower had a high

debt-to-income ratio, or because the loan had a high loan-to-value ratio, or because the loan had a

prepayment penalty. The Complaint, however, does not allege that a loan possessing any of these

characteristics is per se unfair; nor did this Court so rule in its Fremont Decision. Rather, the

Complaint, reasonably construed, alleges that these features, when combined, may under certain

circumstances make a loan unfair.

This Court in its Fremont Decision, as earlier noted, identified four characteristics that,

when combined, were sufficient to shift the burden of production to the lender to demonstrate

that the loan was not actually unfair. Option One and H&R Block contend that, until the Fremont

Decision, it did not have fair notice that these characteristics could make a loan unfair. The fact

of the matter is that, as this Court has just found, mortgage lenders had fair notice that it was

unfair to issue loans with reckless disregard of the risk of foreclosure, and they would have had

fair notice that these four characteristics would be considered in the determination of reckless
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disregard if they simply did the math. It takes nothing more than math to recognize that, if a

lender issues an adjustable rate mortgage with an introductory period of three years or less in

which the introductory or "teaser" rate for the initial period is at least three percent lower than the

fully indexed rate, the borrower will suffer significant "payment shock" at the end of the

introductory period unless the LIBOR has significantly dropped. When the borrower already has

a debt-to-income ratio greater than 50 percent if the lender's underwriters had measured the debt,

not by the debt due under the "teaser" rate, but by the debt due under the fully indexed rate, the

borrower, without other resources, will likely not be able to afford the mortgage payments once

the payment shock kicks in.2 The borrower will likely need to refinance in order to avoid

foreclosure but will likely be unable to unless housing prices have increased if the loan-to-value

ratio already is 100 percent or if the loan carries a substantial prepayment penalty or if the loan

has a prepayment penalty that extends beyond the introductory period. Consequently, these

factors, considered collectively, strongly suggest that the lender acted in reckless disregard of the

risk of foreclosure because, absent other circumstances, the borrower will not likely be able to

afford the loan after the "teaser" rate expires but will only be able to refinance if housing prices

were to rise. To be sure, these factors simply suggest reckless disregard; they do not require such

a finding, especially if the lender introduces other evidence demonstrating that its issuance of the

2 Indeed, Option One's own underwriting policies declared:

Debt ratio is an important factor when evaluating borrowers' ability to repay the
loan. When the debt ratio exceeds 45%, particular attention should be given to
customers' prior demonstrated debt management.

Option One calculated debt-to-income ratio using the interest payments due under the
"teaser" rate, not the fully indexed rate. Since Option One has admitted that the "teaser" rate
invariably is lower than the fully indexed rate, a borrower with a 45% debt ratio as calculated by
Option One is likely to have a significantly higher debt ratio under the fully indexed rate.
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avallal)llrty or eX~lectatICill

For all these reasons, Option One's and H&R Mortgage's motion to dismiss the

Complaint because the Complaint's interpretation ofunfa.irness under Chapter 93A is void for

vagueness is denied.

2. Does the Relief Sought Under the Complaint Violate the Contracts Clause of the
United States Constitution?

Option Oneal1dH&R Mortgage next contend that any interference with the enforcement

of their mortgage loans on the grounds that they were unfair under Chapter 93A would violate

the Contracts Clause of the United States Constitution, which provides that "[n]o State shall ...

pass any Law impairing the Obligation ofContracts." U.S. Const. Art. I, § 10, cl. 1. This

Court need not dwell long on this argument.

at

decisions of its courts, or the acts of administrative or executive boards or officers, or the doings

of corporations or individuals.'" M.!m!ill@Llliill1Q1.:....QU~Q1!m.tlill!l Commonwealth, 34

Mass. App. Ct. 162, 171 (1993), qU()tlrlg~~~~~~~~~~~v.Louisiana Sugar

Refining Co., 125 U.S. 18,30 (1888). Consequently, Option One and H&R Mortgage must

essentially contend that the Massachusetts Legislature violated the Contracts Clause by

prohibiting unfairness in transactions in trade or commerce under Chapter 93A. Assuming for

the moment that the injunctive reliefsought by theColl1Inonwealth may result in foreclosures

beihg temporarily dela.yed on loans deemed uhfair and in loan terms being modified to eliminate

the unfairness, and assuming that this would be deemed a substantial impairiIlel1t ofthose loan

agreements, still be constitutional "if it is reasonable and necessary to serve
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(1 tral1sactHJnS In commerce IS 1"<1'01"nl,,, reasonable

necessary to serve an important public purpose, especially when any "impairment" must be

predicated on a judicial finding of unfairness or deception. Indeed, this Court cannot imagine

that any court would find that the consumer protections provided by Chapter 93A are

unconstitutional because they impair contracts found to be unfair or deceptive. Therefore, Option

mCltIon to dismiss

are premised on a statute that unconstitutionally impairs contracts is denied.

3. Does the Commonwealth's Chapter 93A Claim Violate the Dormant CtllI1J.n~!:~~

Clause?

The Commerce Clause provides that "Congress shall have Power to regulate

Commerce ,among the several states .... " U.S. Const. Art. I, § 8, cl. 3. The United States

Supreme Court has interpreted this express grant of power to the Congress as implicitly

restraining the authority ofeach state to regulate interstate commerce. See United Haulers Ass'n,

Inc. v. Oneida-Herkimer Solid Waste Mgm't Authority, 127 S.Ct. 1786, 1792 (2007).

bec:oHlC In"'Uln as

imposes two restraints on state regulation of interstate commerce. First, a state may not regulate

commerce occurs nTh,,, I I,! OILltS:ldC v. ~U!:!.ili!~, 491 324,

336 (1989). Here, this action is focused solely on loans issued to Massachusetts borrowers,

which are transactions that Massachusetts is plainly entitled to regulate. Second, a state may not,

through its regulation of commerce, discriminate against interstate commerce in favor of

intrastate commerce, either on its face or in its effect. See Department of Revenue ofKv. v.

Davis, 128 S.Ct. 1801, 1808 (2008); Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). Here,

nor

over lel1ldeJrs
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or dec:ev1:ive or

discriminate between in-state and out-of-state lenders; the focus is on the terms of the loans and

the manner in which they were issued, not on the location of the lenders' corporate headquarters.

"Where the statute regulates even-handedly to effectuate a legitimatelocal public interest, and its

effects on interstate commerce are only incidental, it will be upheld unless the burden imposed

on commerce IS rei,ltlcm to local k"'r,,,ht,, "

at

cannot bar this Chapter 93A action. Indeed, ifit did, that interpretation would effectively negate

virtually all the consumer protection intended to be provided under Chapter 93A in the name of

protecting interstate commerce.

Option One's and H&R Mortgage's motion to dismiss the Complaint because the relief it

seeks would violate the Dormant Commerce Clause is denied.

4.

Under the fecleralDepository Institutions Deregulation and Monetary Control Act

mt(~re~,t, dlSOOUIlt 1-","""', tlna11ce ~.._.. ,...,_~, or

charged ,.; shall not apply to any loan [or] mortgage, ...

residential real property ...

on

jJ-'-1Jl"-'-~n was emlcte:d llltlerest rates

pm;slflg a statute ",,,1-\,,,,1-\ states eXfHlcmy
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provisions of subsection (a)(I) of this section to apply with respect to loans [and] mortgages ...

made in such State." 12 U.S.c. § 1735f-7a(b)(2).

Option One and H&R Mortgage argue that DIDMCA pre-empts the Massachusetts Usury

Statute, G.L. c. 271, § 49, and the Predatory Home Loan Practices Act, G.L. c. 183C, and seeks

the dismissal of the Chapter 93A claim in the Complaint to the extent that it rests on these

statutes. Their argument is perplexing for at least two reasons. First, the Massachusetts

Legislature exercised its authority under DIDMCA to opt out, enacting a statute that reads in

pertinent part, "The commonwealth of Massachusetts hereby declares and explicitly states by the

terms of this act that it does not want any of the provisions of [12 U.S.c. § 1735f-7a(a)(1)J to

apply with respect to loans, mortgages, credit sales and advances made in this commonwealth.... '·

1981 Mass. Acts, c. 231. Consequently, the provisions of 12 U.s.C. § 1735f-7a(a)(l) do not

apply in this Commonwealth. Second, while the Chapter 93A allegations in the Attorney

General's Complaint include allegations that some of the loans issued by these defendants violate

the Usury Act and the Predatory Home Loan Practices Act, her Chapter 93A claim would survive

without these allegations. This is not a case where the Chapter 93A allegations rest on a finding

of a violation of either the Usury Act or the Predatory Home Loan Practices Act. Consequently,

Option One's and H&R Mortgage's motion to dismiss the Chapter 93A claim in the Complaint

because the Complaint's allegations are pre-empted by DIDMCA must be denied.

5.

breJmolnt Decision, this Court declined to find that loans in which the

lender's underwriters relied solely on the stated income of the borrower and required no
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far more prone to foreclosure. This Court explained:

The reason is that "stated income" loans are no more prone to foreclosure than full
documentation loans if the statements in the application are accurate; they become more
prone to foreclosure only if the applicant (or the broker with the acquiescence or
ignorance of the applicant) falsely inflates his income or assets. While such loans may
not be prudent for a bank to issue because they fail to protect the bank from the risk of
fraud, they cannot be said to be unfair to the borrower for this reason. In other words, a
borrower may not fairly complain that a bank was unfair to him by giving him an
opportunity to lie on his loan application without any meaningful risk of getting caught.

Fremont Decision at *11. Option One and H&R Mortgage seek to stretch this finding to require

the dismissal of any claim based on the issuance of "stated income" or "no documentation"

loans. This is a stretch too far, especially when viewed in the context of the entire Fremont

Decision.

While Option One and H&R Mortgage are correct that, standing alone, the issuance of a

"stated income" or "no documentation" loan was not found in the Fremont Decision to be an

unfair act under Chapter 93A, that does not mean that the fact that a loan is a "stated income" or

"no documentation" loan is irrelevant to the determination of whether the loan was unfair. In its

that:

[T]he Attorney General submitted eight affidavits from lenders facing foreclosure. In six
of these applications, the borrower's stated income was substantially inflated on the loan
application. In each of these six false loan applications, this Court finds that the
mortgage broker either prepared the loan application and inflated the income without the
borrower's knowledge or permission (even though each borrower signed the loan
application under the pains and penalties of perjury) or acted in complicity with the
borrower in misrepresenting the borrower's income in order for the borrower to qualify
for the loan. There is no evidence that Fremont knew of these misrepresentations. Nor is
there any evidence that Fremont willfully blinded itself to the fact that some of the
mortgage brokers who brought loans to it were knowingly inflating the borrower's
income. Nor does this Court find, based on this record, that Fremont recklessly
supervised its brokers by continuing to do business with them after Fremont learned that
the brokers had a pattern or practice of inflating the borrower's income on the loan
applications they had submitted. In short, with respect to the falsified loan applications,
the evidence in the record reflects that Fremont was a victim of these misrepresentations
and did not encourage or tolerate them.
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Pmmolht IJecI~aon at Issuance

income" or "no documentation" loans may be an unfair or deceptive act if the lender used this

vehicle to issue loans based on loan applications that it knew or should have known were false,

and thereby in some fashion encouraged or tolerated the borrower's false representations. Since

the Attorney General's Complaint alleges that Option One and H&R Mortgage issued "stated

income" or "no documentation" loans while it solicited, encouraged, or invited borrowers to

submit false information in loan applications, its allegations regarding "stated income" or "no

documentation" loans, which must be accepted as true for purposes of a motion to dismiss, are

sufficient to survive a motion to dismiss.

6. Must the Discrimination Claim under G.L. c. 151B be DismissedZ

Under G.L. c. 151B, § 4(3B), it is an unlawful practice "[f]or any person whose business

includes granting mortgage loans ... to discriminate against any person in the granting of any

mortgage loan or in making available such a transaction, or in the terms or conditions of such a

loan or transaction, because ofrace, color, [or] national origin...." G.L. c. 151 § 4(3B). In

her Complaint (although not in her motion for preliminary injunction), the Attorney General

alleges that Option One and H&R Mortgage had a Pricing Policy that was based, in part, on

subjective factors under which black and Latino borrowers were charged higher points and fees

than similarly-situated non-minority borrowers for loans in Massachusetts, even when objective

factors other than race and national origin were equal. See Complaint at pp. 36-41. Option One

and H&R Mortgage challenge the discrimination claim on two grounds.

First, they argue that the discrimination claim must be dismissed to the extent it is based

on loans originated one year before the Complaint was filed (that is, before June 3, 2007),

because a civil action claiming a violation "relative to housing" under G.L. c. 151 B "shall not be



Suffolk Civil Action -18- 08-2474

commenced later than one year after the alleged unlawful practice has occurred." G.L. c. 151B, §

9. They contend that the discrimination claim effectively alleges on behalf of individual black

and Latino borrowers that each individual borrower was discriminated against in the terms of his

or her loan, and that the act of discrimination therefore occurred on the date the borrower entered

into the loan.

The Supreme Judicial Court in Ocean Spray Cranberries, Inc. v. Mass. Comm'n Against

Discrimination set forth how the limitations period should be determined for serial acts of

discrimination in the context of determining the limitations period for a claim under G.L. c. 151

of handicap discrimination based on the fai lure to provide a reasonable accommodation. 441

Mass. 632 (2004). There, the Court found that the limitations period commenced when the

employer refused to provide the requested accommodation. Id. at 644. The Court expressly

rejected what it characterized as the "each day" theory, which would have made each day the

plaintiff continued to be denied a reasonable accommodation a continuing violation that started

the limitations clock anew. Id. at 643-645. The Court found that allowing an "each day" theory

"would eviscerate the purpose of a statutory limitations period, and permit what should be a

limited exception to such a stricture [referring to the continuing violation exception] to swallow

it whole." Id. at 645.

However, the Court in Ocean Spray Cranberries, Inc. also recognized the possibility that

the employee may not immediately know whether she has been a victim of handicap

discrimination. The Court declared:

There remains, however, a practical problem that must be addressed regarding the precise
moment when the statute begins to run. While an explicit refusal by an employer to
accommodate (or to engage at all in the interactive process) presents the easy case, the
harder case is presented when the employer takes equivocal action or, as the
commissioner found occurred here, simply takes no action at all. In such circumstances,
employees cannot be expected to come forward with a claim of discrimination until they
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are able to appreciate that the requests will not be accommodated, and an act of
discrimination has occurred. Consequently, the employee must be allowed some time
after making a request for an accommodation to await action from the employer and to
assess whether such action has been adequately forthcoming. That time period cannot go
on indefinitely, or it would render the limitations period wholly ineffectual as well. We
conclude that, when an employer responds to a request for a reasonable accommodation
with equivocal action or inaction, the limitations period in G.L. c. 151 B, § 5, begins to
run at the point thereafter when the employee knew Or reasonably should have been aware
that the employer was unlikely to afford him a reasonable accommodation. This
formulationissimilarinsubstance to the third requirement of the continuing violation
rule which is, whether the employer's actions (or inactions)were<sufficienteither to
make the complainant aware of the discrimination, or to enable him to form a reasonable
belief thereof. It is also consistent with the rule we apply in tort cases concerning when
the statutorily provided three-year limitations period begins to run.

Id. at 645-646 (footnote omitted). The Court, no doubt respecting that part of nL c. 151 B, § 9

which provides, "This chapter shall be construed liberally for the accomplishment orits

purposes," was not prepared to interpret the limitations period in § 9 so that a victim of handicap

discrimination may be barred from bringing a discrimination claim before she knew or

reasonably should have known that she had suffered discrimination. In essence, the Supreme

Judicial Court has interpreted the statutory limitations period in § 9 providing that a plaintiff

must file suit alleging handicap discrimination "not later than three years after the alleged

unlawfuLpractice occurred" to mean that a plaintiff must file suit alleging handicap

discrimination not later than three years after the plaintiffknew or reasonably should have known

that the alleged unlawful practice had occurred.

This Court has no doubt that a similar interpretation would be given to the one year

statute it

vnn,nrn to hmrrn'lXfPlr" race or et11mcaty

faetofusedin calculating the points and fees they would be charged, and that for many

even a substarltial or

even if



Court were to interpret the Complaint as alleging serial violations, it would not be appropriate to

dismiss the discrimination claim as to all loans issued before June 3, 2007 because the Attorney

General would be entitled to argue that the borrowers did not know and reasonably should not

have known of the discrimination they had suffered until after June 3,2007.

While this is sufficient to deny the motion to dismiss, the Attorney General argues an

alternative ground to defeat the defendants' statute of limitations argument - she contendsthat

the discrimination claim alleges a systemic violation ofG.L. c. 151H, that is, "the maintenance of

a generalpractice orpolicyaimed at members oLa protected class.... " Id. at 643 n. 14, quoting

Cuddyer .';ili:UL<~l1.QJl1?llllc:rmar!<.~lJ";_Q~,434 Mass. 521, 531-532 n. 12 (2001). She contends

that, to the extent that the discrimination alleged is based on a discriminatory practice or policy,

underthe continuing violation doctrine the claim of housing discrimination is timely filed if the

practice or policy continued beyond June 3,2007, which she alleges it did. See Provencher v.

~1;Uillil~~~U1¥I§!Q!lQ~~r!Jls~~Q~" 145 F.3d 5,14 (yst Cir. 1998) quotingSabree v.

!2m~~Q1tb_oI~~~LilllQ.ls~ill&9i~~~lJ., 92J F.2d 396,400 n. 7 (pt Cir. 1990) ("A

systemic violation has its roots ina discriminatory policy or practice; so long as the p()licyor

practice itseiLcontinues into the limitations period, a challenger may be deemed to have filed a

timely complaint.") Cf.Cuddyer, 434 Mass. at 531-534 (adopting the continuing violation

doctrine in sexual harassmentcases alleging a hostile work· environment).

~Q!lqy~~m!JhlL,':b Judge Nancy Gertner of the United States District

Court for the District of Massachusetts considered a motion to dismiss in a case comparable to

this in which the African-American borrower plaintiffs alleged that Countrywide's lending

policies resulted in African-American borrowers paying "disproportionately high interest and
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Opportunity Act. 571 F. Supp. 2d 251,254 (D. Mass. July 30,2008). There, too, the defendant

lender moved to dismiss on statute of limitations grounds. Judge Gertner denied the motion,

noting that the challenged policy continued into the limitations period. Id. at 262. While that

case rested on alleged violations of those federal statutes rather than G.L. c. 1518, this Court

notes that Massachusetts courts have looked to the Fair Housing Actin interpreting G.L. c. 151B

in cases alleging housing discrimination, see Commonwealth v. Dowd, 37 Mass. App. Ct. 164,

167-168 (1994), and that the continuing violations doctrine applies to discrimination claims

brought under the Fair Housing Act. Havens Realty Corp.v. Coleman, 455 U.S. 363, 380~381

(1982)(concluding that "where a plaintiff, pursuant to the Fair Housing Act, challenges not just

one incident of conduct violative of the Act, but an unlawful practice that continues into the

limitations period, the complaint is timely when it is filed within 180 days of the last asserted

occurrence of that practice"). To the extent that the instant Complaint indeed alleges a systemic

violation based on a discriminatory practic:eor policy, this Courtjoins Judge Gertner indenying

the motion to dismiss and adopts her reasoning in doing so.

Option One's and H&R Mortgage's second ground for dismissing the discrimination

claim is that it alleges a disparate impact claim without therequired specificity in alleging a

facia.lly neutral policy or practice, the disparate impact, and the facts demonstrating a causal

connection between the challenged policy and the alleged disparate impact. See Smith v. City of

Jackson, 544 U.S. 228 (2005) (tejectingadisparate impactclaim under the federal Age

DiscrirninationinErnplo)'meht Actbecausethe Complaint lacked the reqllired .specificity). The

CornplaintallegesJhatOption One' sandH&RMortgage'S Pricing Policy ha.dtwoelements:{I)

objectIve eleIlle~nt, referred tOasJhe"ParRate," which for



Suffolk Civil Action -22-

ratio, the detlt-1()-UICOme and a sub'jectlve elelnerlt,

the discretion and incentive to charge higher points and fees to borrowers, and which resulted in

disproportionately higher points and fees being charged to black and Latino borrowers.

Complaint at ~~ 123-127. The Complaint does not specify what policy or practice was embedded

within that subjective element that resulted in this disparate impact.

The allegations in the instant Complaint are very similar to those made against

Countrywide Bank in Miller. Faced with essentially the same argument of a failure of required

specificity, Judge Gertner wrote:

Where the allocation of subjective decisionmaking authority is at issue, the "practice"
amounts to the absence of a policy that allows racial bias to seep into the process.
Allowing this "practice" to escape scrutiny would enable companies responsible for
complying with anti-discrimination laws to "insulate" themselves by "refrain[ing] from
making standardized criteria absolutely determinative." Watson v. Fort Worth Bank, 487
U.S. 977,990 (1988). This is especially the case in this context. Unlike in the
employment context, subjective criteria, umelated to creditworthiness, should play no
part in determining a potential borrower's eligibility for credit.

Accordingly, I find that plaintiffs have identified a sufficiently specific policy.

Miller, 571 F. Supp. 2d at 258. This Court, for the reasons she stated, joins Judge Gertner in this

matter. Consequently, assuming that a disparate impact claim under G.L. c. l5lB requires the

same degree of specificity as a comparable claim under a federal anti-discrimination statute (a

this

pleaae:a with sufticient spe:cIIICll:y to

delenclanls' mlotlcm to dIsrniss

deJtendarlts' motion to dlSJmISS.

Roughly one-quarter of the mortgage loan agreements entered into by Option One and

H&R Mortgage with Massachusetts borrowers included an agreement to arbitrate disputes under



9 LJ.S.c. § 2.

that

to
successors or assigns.

For purposes of this Agreement, a dispute is any claim or controversy of any nature
whatsoever arising out ofor in any way related to the Loan; the arranging of the Loan;
any application, inquiry or attempt to obtain the Loan; any Loan documents, the servicing
of the Loan, or any other aspect of the Loan transaction. It includes, but is not limited to,
federal or state contract, tort, statutory, regulatory, common law and equitable claims ....

Option One and H&R Mortgage now seek to invoke what they contend is their entitlement to

arbitrate the loan disputes involving the borrowers who entered into such arbitration agreements

by asking this Court to compel the Attorney General to arbitrate these disputes. The Attorney

General responds that she has no obligation to arbitrate these disputes because she did not enter

into any agreement to arbitrate. Moreover, she contends that she is not simply acting on behalf of

these individual borrowers but is fulfilling her statutory authority under G.L. c. 93A, § 4 to file

suit "in the public interest" on behalf of all the people of the Commonwealth. See G.L. c. 93A, §

4. This Court agrees with the Attorney General that she may not be compelled to arbitrate these

disputes.

In Equal Employment Opportunity Commission v. Waffle House, Inc., the United States

was

lccler;al court

errmllovf~r toan agI'eeITIe:t1thadan "',..,.,'nl'.... ' ''''Pon

through binding arbitration. 534 U.S. 279, 282 (2002). The Court held that the employee's

not oblIgate "'-'"'-""'--'''-" to nrocee:d to artntratllJn. The Court recognized

to reverse

to arbittrat.ion agrcen1ents eXIStea at tn;gh~;h common and
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by American courts, and to place arbitration agreements upon the same footing as other

contracts." Id. at289, quoting Gilmer v. .Interstate/Johnson Lane Corp., 500 u..s... 20,24 (1991).

The Court noted that 9 U.S.C. §§ 3 and 4 ofthe FAA manifests "a liberal federal policy favoring

arbitration agreements." quoting Gilmer, 500 U.S. at 25, but made clear that the FAA did not

authorize a court to compel arbitration by any party not covered in the agreement or place any

restriction on a non-party's choice ofjudicialforum.

Commission, 534 U. S. at 289. The Court wrote, "The FAA directs courts to place arbitration

agreements on equal footing with other contracts, but it 'does not require parties to arbitrate

when they have not agreed to doso.'" Id. at 293.,. quoting Volt Infqrmation Services,. Inc. v.

Board of Trustee ofL,elam;LSJanford Junior Univ., 489 U.S. 468, 478 (1989). The Court

concluded:

No one asserts that the EEOC is a party to the contract, or that it agreed to arbitrate its
claims. It goes without saying that a contract cannot bind a nonparty. Accordingly, the
proarbitration policy goals of the FAA do not require the agency to relinquish its statutory
authority if it has not agreed to do so.

Id. at 294.

The Supreme Court also recognized that the EEOC "may be seeking to vindicate a public

interest, not simply provide make-whole relief for the employee, even when itpursues entirely

victim-specific relief. Id. at 296. The Court noted that, when the EEOC files suit on its own,

no mdepemdent cause may

EEOC'ssuit." Id. at 291. It also noted that the EEOC took the position that "it may pursue a

claim on the employee's behalf even after the employee has disavowed any desire to see relief."

Id. Referring to the federal statute governing the EEOC, the Court declared:

The statute clearly makes the EEOC the master of its own case and confers on the agency
the authority to evaluate the strength of the public interest at stake. Absent textual
support for a contrary view, it is the public agency's province - not that of the court - to



determine whether public resources should be committed to the recovery of victim­
specific relief. And if the agency makes that determination, the statutory text
unambiguously authorizes it to proceed in ajudicial forum.

Id. at 291-292.

Each of these arguments apply with at least as much force to the Massachusetts Attorney

General as they did to the EEOC. The Attorney General signed no agreement to arbitrate with

any of the defendants, so the FAA cannot compel her to prosecute her claim in an arbitral rather

than a judicial forum. Just as the EEOC has the statutory authority to file suits on its own under

42 U.S.c. § 2000e-5(f)(1), so, too, does the Attorney General have the statutory authority under

G.t. c. 93A, § 4 to prosecute claims in the public interest when she has reason to believe that

injunctive relief is necessary to prevent an unfair or deceptive act or practice in violation of G.t.

c. 93A, § 2. G.t. c. 93A, § 4. She, too, may proceed on her own, without the consent and even

over the objection of the alleged victim, if she believes that the public interest requires the case to

proceed. See id. Consequently, the Attorney General, like the EEOC, is not limited to

representing the interests of the particular victim on whose behalf she takes legal action; she is

specifically empowered to act in the "public interest" to protect all of the residents of this

Commonwealth from the alleged unlawful practices in violation of G.t. c. 93A, § 2. She may

not be limited in her choice of forum by a contractual agreement to arbitrate that she did not join

and that she believes may diminish her ability to protect the public interest from the unlawful

practices she seeks to enjoin. See State v. ~mss Country Bank, Inc." 703 N.W.2d 562,566,569-

571 (Minn. Ct. App., 2005) (holding that Minnesota Attorney General could seek victim-specific

court even mClUj2,n



2905486, NY Slip Op. 33089 at 12 (N.Y. Sup. Ct. 2007) affd, 2008 N.Y. Slip Op. 5548 (N.Y.

App. Div. 151 Dep't 2008) (allowing New York Attorney General to pursue victim-specific relief

for life insurance policyholders in court onaw even though some policyholders had signed

arbitration agreements)

Moreover, while this Court would deny the motion to compel the Attorney General to

arbitrate her claims here even if the arbitration agreement signed by thesebortowers was as broad

as that signed by the employee Waffle House,

Jnc;, it is worthy of note that Option One's arbitration agreement contains a provision that was

absent ftom Waffle House's agreement The Option One arbitration agreement includes the

following paragraph:

Only disputes involVing you and us may be addressed in the arbitration. The arbitration
may not address any dispute on a "class action" basis. This means that the arbitration
may not address disputes involving other persons which may be siillilar to the disputes
between you and us.

As a result of this paragraph, under the terms of the Option One arbitration agreement, this action

brought by the Attorney General would fall outside the scope ofarbitrable disputes because this

dispute involves more than "you and us." The Attorney General's Complaint, although not

formally a class action, seeks relief for a class of borrowers, of which roughly 75 percent have

not executed any arbitration agreement. Any arbitration would need to "address disputes

involving other persons which may be similar to the disputes between you and us," because the

Complaint alleges policies and practices that are not unique to a single borrower.

Indeed, if Option One's motion to compel arbitration were allowed, the Attorney General,

as a palragiraldh, would need to. enter into a separate arbitration for each borrower

mCltlOn IS
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single forum to prosecute her claim. Since the Attorney General, with her limited resources,

could not realistically prosecute thousands ofseparate arbitrations, this motion to compel

arbitration is a backdoor motion to dismiss. For all these reasons, Option One's and H&R

MOHgage's motion to compel arbitration is denied,

H&R Block's and Block Finl!ncial's Motion to Dismiss for Lack ofPersonal Jurisdiction

The corporate grandparent of Option One and H&R Mortgage, H&R Block, and their

corporate parent, Block Financial, have rnoved to dismiss the claims againstthem for lack of

personal jurisdiction.

H&R Block contends that it is the master holding company in the H&R Block corporate

family, that it is located in Missouri, that it is not authorized to do business in Massachusetts and

has no registered agents or property within the Commonwealth, and that it has no contacts

whatsoever with Massachusetts or its citizens. BlockFinancial, itself a Wholly-owned subsidiary

of H&R Block, contends thafit is the parent cornpany to the holding company, OOMC Holdings,

LLC, Which has several directsubsidiaries, including Option One. (H&R Mortgage is a

subsidiary of Option One, so itis an indirect subsidiary ofBlock Financial.) Block Financial's

relationship to Massachusetts is more complicated than H&R Block's. Although a Delaware

corporation headquartered in Missouri, it is registered as aforeign corporation to do business in

Massachusetts, leases office space in Cambridge, Massachusetts, and until January 1, 2008

employed. information technology associates aLits. Carnbridgeoffice. Although it didnotissue

any loans,it ackIlowledgesthat the Complaint alTegesthatitguarartteedthe debt issued by

Option One,an&itdoesnoFappear to dispute this allegation.

The dispute. To establish
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the Massachusetts Long-Arm statute, n.L c. 223A, § 3 and is consistent with the due process

guarantees ofthe United States Constitution. See Good Hope Indus.,Inc. v. Ryder Scott Co.,

378 Mass. 1, 3-4 (1979). Under the Long-Arm statute, a Massachusetts court may exercise

personal jurisdiction overall entity ifthe entity has transacted business in Massachusetts, directly

or through its agent, or if the cause ofaction arises from the entity's transaction of business in

Massachusetts. Id. at 6; GL. c. 223A,§ 3{a). It may also exercisejurisdiction over an entity if

or omISSIOn VU"01"''''

"if [it] regularly does or solicits business, or engages in any other persistent course of conduct, or

derives substantial revenue from goods used or consumed or services rendered, in the

Commonwealth." G.L. c. 223A, § 3(d). Massachusetts courts interpret the Long-Arm statute to

assert jurisdiction over a non-resident to the fullest extent permitted by due process. Heins v.

IDlill;JmJ~~m!.~lU)J!!:tg!Mgl&h!l:!ITYJj:MJ;liL~&, 26 Mass. App. Ct. 14, 16 (1988).

Due process is satisfied if the entity had "some minimum contact with the

Commonwealth which resulted from an affirmative, intentional act of the defendant, such that it

is fair and reasonable to require the defendant to come into the State to defend the action." Good

Hope Indus., Inc. v. Ryder Scott Co., 378 Mass. at 7. When the cause of action specifically

arises out of the non-resident's activities in Massachusetts, a Massachusetts court may take

does little business within Massachusetts.

CiL 1995).
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The most common approach to resolve a motion to dismiss for lack of personal

jurisdiction is for the court to rely solely on affidavits and other written evidence without

corlductli1g an eviderltiary h,eanll1g,

that, if credited, is enough to support findings of all facts essential to personal jurisdiction.

Cepeda v. Kass, 62 Mass. App. Ct. 732, 737 (2004), quoting Boit v. Gar-Tec Prod., Inc., 967

F.2d 671, 675 (1st Cir.1992). "Use of this prima facie standard to determine personal jurisdiction

pre;linlinarily reserves

determination at the trial, pursuant to a preponderance of the evidence standard." Cepeda, 62

Mass. App. Ct. at 737. "The prima facie showing of personal jurisdiction must be based on

evidence of specific facts set forth in the record." Id., quoting Boit v. Gar-Tec Prod., Inc., 967

F.2d at 675. "In evaluating a prima facie showing, the court acts as a data collector, not as a fact

finder." Cepeda, 62 Mass. App. Ct. at 737-738. "In conducting the requisite analysis under the

prima facie standard, we take specific facts affirmatively alleged by the plaintiff as true (whether

or not disputed) and construe them in the light most congenial to the plaintiffs jurisdictional

claim." Id. at 738, quoting Massachusetts Sch. of Law at Andover, Inc. v. American Bar Assn.,

142 F.3d 26, 34 (l st Cir.1998). "The burden is one of production, not one of persuasion." Cepeda

,62 Mass. App. Ct. at 738.

With regard to Block Financial, the Attorney General contends that Block Financial's

own admissions are sufficient to establish a prima facie case of both specific and general

jurisdiction it is registered to do business in Massachusetts, leases space in Massachusetts,

were 10c:ate:d were

issued, and guaranteed the debt issued to Option One that Option One then used to issue the

loans in question. With regard to H&R Block, the Attorney General relies on alter ego and



5l(H~nr'l ttleolnes to establish JurIsdictIon, it recogI1IZ(;S courts

jurisdiction may be asserted over the parent solely on the basis of the subsidiary's contacts with

the forum." Donatelli v. Nat'l Hockey League, 893 F.2d 459, 465 (151 Cir. 1990). To establish

jurisdiction on an alter ego theory, the Attorney General must provide prima facie evidence of

"active direct participation by the representatives of [H&R Block], apparently exercising some

over '-'!J',lVH or

61 9 (1968). establish JurIsdIctIOn on an 5l01"I1rV

theory, the Attorney General must provide prima facie evidence that Option One or H&R

Mortgage is the general agent of H&R Block in Massachusetts, performing services in

Massachusetts that "are sufficiently important to the [parent] that if it did not have a

representative to perform them, the [parent's] own officials would undertake to perform

substantially similar services." Chan v. SocietyJ~~)fReditions, Inc., 39 F.3d 1398, 1405- 1406 (91h

Cir. 1994).

Financ~ial or

Block, so the Attorney General, at least as to H&R Block, largely relies on H&R Block's

assertions in its Form 10-K filed with the Securities and Exchange Commission for its prima

It to del:enmrle now, on

Attorney General has provided evidence sufficient to make a prima facie showing of personal

jurisdiction against both Block Financial and H&R Block when the Attorney General has yet to

416

an ad{~quate " .....~"¥~" ...a,, to corldulctllmsdIc~tlOnal rli",nrnJ'Prtl See Tatro v. Manor Care, Inc.,

at 2
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this Court shall grant the Attorney General sixty days from the date of this Orderto conduct

jurisdictional discovery, will reserve decision on the motion to disnJiss, and will allow the

Attorney General to supplement her prima facie showing within ninety days.

American Home:s Motion to Dismiss for F.ailure to State a Claim

American Home did not issue any of the allegedly predatory loans at issue in this case.

Rather, Americi'l.I¥Home is a defendant in the Complaint solely because, on April 30, 2008,

before the Complaint was-filed but after the Attorney General had begun negotiating a possible

resolution of this dispute with Option One and H&R Mortgage, American Home purchased the

right to service a1l9,75510ansto Massachusetts borrowers originated by Option One and H&R

Mortgage. The Complaint alleges that American Home entered into the asset sale having been

forewarned of the likelihood of this litigation, since American Home knew before closing on the

~ttoirn{:y lJen\~ral was 111vestllgat.lng Cl1;21pt(~r

was pre;pareCl to The Complaint does hot

del~erlt1\re act or with

rP'"nP'l~t to it pm·ch:3sed.

as a oe][CnOalrn

now IllUV,",'" to a

of dec:ep1.ive acts ptzlctlces or

It

c. § 4 as enclorsmg

Whenever the attorney general has reason to believe that any person is using or is about
to use any method, act, or practice declared by section two to be unlawful, and that
proceedings would be in the public interest, he may bring an action in the name of the
commonwealth against such person to restrain by temporary restraining order or
preliminary or permanent injunction the use of such method, act or practice.



G.L c. 93A; § 4 (italics added). Focusing on the italicized words, American Home argues that

the AttomeyGeneral may only bring an action under § 4 against a person who has itself engaged

in methods, acts, or practice that are unlawful under G.L. c. 93A, § 2.

American Home's argument finds support in more than this sentence in§ 4. Later in § 4,

the statute declares:

conduct in violation of G.L c. 93A, § 2 should face the prospect of paying civil penalties, the

costs of investigation, and attorneys' fees. It plainly did not wish to impose these penalties and

costs upon a person who was blameless.

The Attorney General observes that, if American Home 'i~ not a defendant in this action,

the Court may have no practical means to provide an equitable remedy to borrowers who were

the victims of the alleged unfair, deceptive, and discriminatory acts and practices committed by

the H&R Block family of defendants. The Attorney General's fears are well warranted. When

this Court asked American Home's attorney, hypothetically, what equitable remedy would be

available to the Court to protect borrowers who had been victimized by a lender's egregious

deception in the issuance of home mortgage loans if the

to

both the loans



c. § a court a

c. §4 permIt a blaJlleless per:son to

investigation costs, or attorneys' fees, it also does not leave the Court helpless to remedy

wrongdoing. The statute specifically empowers courts to "make such other orders or judgments

as may be necessary to restore to any person who has suffered any ascertainable loss by reasOnof

or emml(Wrnetlt unJlawtul metnolCl., act or pract1(;e rnA,n""],,, or nnme:rtv or

or prclctlce." c.

§ 4.

to § 4, c. to use

to fashion decrees to remedy the wrong complained ofand to make the decree effective."

Commonwealth v. DeCotis, 366 Mass. 234,245 (1974). The addition of this language clarified

that authority of the court. Td.

These two provisions of § 4 can be harmonized bypermitting a blameless person or entity

who is a necessary party to effectuate an adequate equitable remedy to be named asa defendant

solely for the purpose of accomplishing the equita.ble remedy, much as a reach and apply

defendant is a defendant for the limited purpose ofholding funds that may ultimately belong to a

successful plaintiff. In the context of this case, that means that American Home, based on the

allegations in the instant Complaint, would not be subject to civil penalties or the payment of the

costs of investigation or attorneys' fees, but would remain as a defendant for th~ Limited pUJpo$e,
"'..,

if needed, of providing the alleged victirns of the mortgage loan fraud with an equitable remedy,

Effectively, thisimposesnpon those who purchase these loans the risk that, if the loans they

purchased Were unfair or deceptive, they m.ay be ordered to help remedy that unl1limess or
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deception. This Court does not find that allocation of risk to be unfair, especially here, when

American Home purchased these assets after having been specifically warned of the Attorney

Generals's allegations and intentions.

Consequently, this Court allows American I-lome's motion to dismiss only to the extent

that American Home is not subject to civil penalties or the payment of the costs of investigation

or attorneys' fees. The motion is denied to the extent that American Home remains a defendant

for the limited purpose, if needed, ofproviding the alleged victims of the mortgage loan fraud

with an adequate equitable remedy.

The Commonwealth has moved for what it characterizes as a "narrowly tailored"

preliminary injunction to protect Massachusetts borrowers from what it contends is the

defendants' unfair and deceptive conduct in selling thousands of high-risk subprime loans to

Massachusetts borrowers. The Commonwealth asks this Court to order that, before "initiating or

advancing any foreclosure," the defendants give the Attorney General 90 days advance written

to ton~CH)se, a cornplete

servicing file. The Attorney General, within this 90 day period, would determine whether it

or dec:ep11ve corlduct OIXUlrred rest)ect to

object to foreclosure. Utc~mt~V Lren,enH were to VU!"'-'L,

with a written statement setting forth the reasons for her objection. During the next 15 days

following the objection, the Attorney General and the defendants would seek to resolve their

differences, essentially determining whether a reasonable workout could be arranged to avoid

foreclosure. If common ground were found, the Attorney General would withdraw her objection.

If no agreement could be reached, the defendants could proceed to foreclosure only with the prior



approval ofthis Court.

~35~ No. 08~2474

Recognizing that the preliminary injunctive relief this Court alIowed in its Fremont

Decision was far narrower than the relief she sought, the Attorney General has proposed three

separate prehminaryinjunctions, all seeking the same relief but differing in the scope ofthe loans

theywonld cover. Under the Attorney General's most preferred preliminary injunction, this 90-

day review procedure would apply to any foreclosure on any Massachusetts mortgage loan issued

by Option One or H&R Mortgage. Under her second choice preliminary injunction, the 90~day

review procedure would apply to alI Massachusetts mortgage loans issued by Option Onem

H&R Mortgage secured by the borrower's principal residence in which either the loan was a

stated income or no documentation loan or;

1. the loan was an adjustable rate mortgage with an introductory rate period of three
years or less,

Under her third choice, the 90-day review procedure would apply to alI Massachusetts mortgage

loans secured by the borrower's residence issued by Option One or H&R Mortgage in which

either the loan was a stated income or no documentation loan or:

1. the loan was an adjustable rate mortgage with an introductory rate period of three
years or less,



4. The loan-to-value ratio is 90 percent or greater, or the loan carries a prepayment
penalty or a prepayment penalty that extends beyond the introductory rate period.

Eilldjngs of Fact and Conclusions of ~?W

"By definition, a preliminary injunction must be granted or denied after an abbreviated

presentation of the facts and the law." P~'l.~Is(llilluUndustries GrouL), Inc. v. Cheney, 380 Mass.

609,616 (1980). In other words, in finding the facts on a motion for preliminary injunction, this

Court must "play the cards it is dealt," which may be a far more modest deck than it may be dealt

at trial, after discovery has been completed. Consequently, the preliminary findings of fact below

are based on the affidavits and attached exhibits furnished by the parties, as well as reasonable

inferences from that evidence.

In determining whether to grant a preliminary injunction based on the preliminary

findings of fact, this Court must perform the three-part balancing test articulated in Packaging

Industries Group, Inc., 380 Mass. at 616-617. First, the court must evaluate the moving party's

claim of i~ury and its likelihood of success on the merits. Id. at 617. Second, it must determine

whether failing to issue a preliminary injunction would subject the moving party to irreparable

injury -- losses that cannot be repaired or adequately compensated upon final judgment. Id. at

617 & n. 11. Third, "[i]fthe judge is convinced that failure to issue the injunction would subject

the moving party to a substantial risk of irreparable harm, the judge must then balance this risk

against any similar risk of irreparable harm which granting the injunction would create for the

opposing party." Id. at 617. In balancing these factors, "[w]hat matters as to each party is not the

raw amount of irreparable harm the party might conceivably suffer, but rather the risk of such

harm in light of the party's chance of success on the merits. Only where the balance between

cuts a prellmmrury lnllUnctlC)n r\1<"n,"'rl" "

prelimmalry Ifllun.ctlC)ll IS sought must
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whether a preliminary 1I11Un(~tlcm
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Commonwealth v. ELM

MJillU~1&J2QIillQ~hJJ1h, 33 Mass. App. Ct. 71,83 (1992). See also Brookline v. Goldstein,

388 Mass. 443, 447 (1983).

Tojustify the scope orthc relicfsought in its most preferred preliminary injunction,

which would cover all of Option One's and H&R Mortgage's loans issued in Massachusetts, the

to dell10nstrate, at a mil1inaurn, to

proving that all (or nearly all) of the loans issued by these defendants were unfair or deceptive.

This Court finds that the Attorney General has failed to establish the proof needed for a

preliminary injunction of this scope.

Focusing first on whether there is evidence that Option One and H&R Mortgage were

pervasively deceptive in the issuance of mortgage loans, this Court finds that the record, at least

for purposes of a preliminary injunction, falls short of that mark. The Attorney General has

submitted the affidavits of six borrowers. The strongest is that of WC3
, who received telephone

calls and letters from Option One encouraging her to refinance her home, which she and her

husband decided to do in order to get $30,000 in cash to renovate her home so as to better serve

her day care business, which operated out of her home. She was promised a fixed rate by various

Option One agents based on the quality of her credit score but, just before she was scheduled to

close on the refinancing, she was told by Option One that she would not get a fixed rate but

instead a thirty year adjustable rate mortgage whose introductory 7.45 percent APR
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and

on

husbarld at~cIQ(~a to oroeceed

rate mortgage and was told that she was not eligible because her loan-to-value ratio was over 90

percent.

This last minute "bait and switch" by Option One agents, combined with assurances of

refinancing by Option One, would be extremely troubling if they reflected a pattern of conduct by

Option One. However, only one other borrower, Ee, described a "bait and switch" and

assurances of refinancing, and, for EC, the bait and switch was done by his broker, who was not

an employee or agent of Option One, and the assurance of refinancing caIne from theattotney

retained by Option One at the time of closing, who appeared to be describing typical practice in

the industry rather than making an affirmative promise.4 EC, in any event, would not reasonably

have qualified for refinancing because he missed loan payments before his interest rate had

adjusted as atesult of financial problems that were unrelated to Option One.

TD and her husband chose to refinance the home her husband owned with Option One

after receiving telephone calls inviting her to do so. She attested that she thought she had entered

into two fixed rate mortgages, one for $232,000 at 6.9 percent and another for $50,000 at 9

percent, and only later learned that the $232,000 loan was fixed for only the first two years of the

loan and was thereafter adjustable. However, Option One used the required federal Truth-in­

Lending disclosure forms at her closing (actually her husband's closing, since she was not the

actual borrower on the loan), which disclosed that the larger loan had an adjustable rate.



was gel:tlllig a rate

evidence in the record suggests that Option One's written disclosures to borrowers were clearer

than the industry norm.

DJ and her husband were first-time homebuyers who relied upon the advice of a broker

unrelated to Option One to enter into two mortgages, one an adjustable rate mortgage with a two­

year fixed introductory rate for $212,000 and the other a fixed rate loan for $52,609.95. When

DJ expressed concern to the broker about the adjustable rate feature of the larger loan, he told her

that he would call her several months before the end of the introductory period and refinance her

into a fixed rate loan. She fell behind in her payments after her husband was injured and could no

longer work. When she spoke with another lender about refinancing, the other lender told her not

to make any further payments to Option One, but that lender ultimately refused to refinance. She

then asked Option One for a loan modification but, having missed multiple payments, Option

enl:ere~d into a FOI'be,lf3l1CC to save

COIllused as to

tra11stlem~d to V~'l1\)'H

a r OI·be,ira.nce

Agreement with Option One. His primary complaint about Option One is the sloppy manner in

which it has serviced his loan, primarily its claim that he had missed his July 2007 payment even

though he had sent the payment by wire and provided Option One a copy of the wire transaction

record. As noted earlier, Option One has not serviced his loan since April 30, 2008, since the

servicing of all Option One loans was transferred then to American Home.

MG is the



by at least a factor of two to qualifY for the loan, which he never could have afforded, since the

annual payments exceeded his annual income. He obtained a loan modification from Option One

in January 2008 which increased his loan principal by nearly $40,000, and has been frustrated by

Option One's failure to provide him with a detailed breakdown justifying the increase in

principaL

Apart from these affidavits, the Attorney General has submitted the affidavit ofa

paralegal in her Consumer Protection Division who has processed the 113 complaints received

from Option One and H&R Block borrowers. The paralegal seeks to summarize the roughly 80

consumer complaints as to how Option One loans were sold to consumers, but this hearsay

testimony plainlymaynot be relied upon by the Court in deciding whether to issue a preliminary

injunction.

These affidavits fall well short of establishing a likelihood that the Attorney General will

prevail in proving pervasive deception by Option One or H&R Mortgage in the issuance ofloans.

two other pieces of evidence.

Ad\'ant:lge," prOlTIlS(~d HOll1etmy'Cr Ploogloam to

team a prospective borrower with a Loan Consultant who would provide a "personalized

financial assessment without cost or obligation" to help the borrower understand "[h]ow much

home you can comfortably afford." In answer to the rhetorical question posed in the brochure, "I

thought you guys were tax people! Why should I trust you with my mortgage?," the brochure

attempted to make use of the goodwill enjoyed by H&R Block tax return advisors: "It simply

makes sense to let the tnldp·r! prot,esslOnlals work
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that any borrower obtained the promised "personalized financial assessment" and that H&R

Block· Mortgage was attempting to invite a whollyunearned trust from customers based on

unrelated tax advising. This Court credits these points, but also observes that there is no

evidence ofany borrower attesting that he had read the brochure or in any way relied upon its

assertions in deciding to obtain a loan through H&R Mortgage or Option One.

Second, the Attorney General points to Option One's and H&R Mortgage's commission

structure, which paid loan officers in May 2007 roughly twice as much for each fl1ndedsubprime

loan as for a comparable prime loan, as proof that Option One and H&RMortgage were pushing

borrowers whose FICO scores qualified them for prime loans into subprime loans which cost

them more in points and fees. This Court certainly understands that this commission structure

gave loan officers the financial incentive to do this but the Attorney General has offered no

Finally, the Attorney General argues that, at a minimum, all "stated income" or "no

documentation" loans

In short, on this record, the Attorney General has failed to demonstrate a likelihood that

the Commonwealth will prevail in proving that Option One or H&R Mortgage pervasively

engaged in deceptive loan practices in the issuance of loans. Having so found, this Court must

now turn to the issue of whether the Commonwealth has demonstrated a likelihood of prevailing

on its claim that the loans themselves were unfair because they were issued with reckless

disregard of the risk of foreclosure.

In this Court's Fremont Decision, this that it is an unfair act in violation of



unable to afford to payor be able to refinance once the introductory period ends unless the fair

market value of the home has increased at the close of the introductory period. In that decision,

this Court characterized this as structural unfairness. In this decision, this Court characterizes it

as reckless disregard of the risk of foreclosure. The change in this Court's characterization does

notchangethech,lra()terof unfilirrless to must with

that her home will be lost to foreclosure once the "teaser" interest rate expires because she cannot

afford the mortgage payments at the higher indexed rate and cannot refinance unless the value of

her house has increased. As noted earlier, to give practical meaning to this preliminary finding,

Court ruled in the ~:rr>n,.(\nt lJeclslOn borTovvcr's

principal dwelling should be presumed to be structurally unfair if the loan possesses four

characteristics:

The loan is an adjustable rate mortgage with an introductory period of three years or less;

2. The loan has an introductory or "teaser" rate for the initial period that is at least 3 percent

lower than the fully indexed rate;

3. The borrower has a debt-to-income ratio that would have exceeded 50 percent if the

lender's underwriters had measured the debt, not by the debt due under the introductory

by fully indt~xed

4. The loan-to-value ratio is 100 percent or the loan carries a substantial prepayment penalty

or a prepayment penalty that extends beyond the introductory period.

As also noted earlier, the presence of all four of these four characteristics did not require a

finding of unfairness. Rather, their presence simply provided a strong enough suggestion of

unfairness as to shift the burden of production to the lender to demonstrate that the loan was not

assets



or

reasonable means of obtaining refinancing even if the fair market price of the mortgaged home

had fallen. The burden of proving that the loan was unfair remained with the plaintiffborrower.

There is no dispute that Option One and H&R Mortgage issued a significant number of

loans that met all four of these characteristics. Option One's former Director ofLoan

Performance and Economic Analysis has attested that 411 loans issued by Option One in

Massachusetts mecall four ofthese characteristics. Of these 411, 195 were hot withihthe

portfolio of loans that were transferred to American Home. The majority of these 195 were paid

off by the borrower, probably through a refinancing, but this total also includes loans transferred

after origination to another lender (other than American Home) and loans in which the lender

already foreclosed or agreed with the borrower to take bank title to the property. Of the 216

loans still within American Home's portfolio of loans, whose status is better known, 80percent

fell into serious trouble- 88 are currently delinquent, meaning that loan payments have been

overdue for 61 or more days, and another 85 had to be modified, no doubt in an effort to avoid

foreclosure. Ohly 43 of these loans were current. In short, the Option Oheahd H&R Mortgage

home mortgage loans that, under the Fremont criteria, presumptively appeared at the time of

underwritingto pose a high risk of foreclosure not surprisingly did indeed turn out to be at an

extraordinarily high risk of foreclosure. Therefore, applying the criteria used in the Fremont

Decision, this Court finds that the Attorney General has established a substantial likelihood that

violation of G.L. c. 93A, § 2 by issuing a significant number of home mortgage loans with

reckless disregard of therisk of foreclosure.
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Fremont Decision to bring a greater number of loans within the scope of a preliminary injunction.

She makes essentially three arguments. First, she argues that this Court should drop the required

fully-indexed debt-to-income ratio from 50 percent to 45 percent, noting that Option One's own

underwriting standards warned, "When the debt ratio exceeds 45%, particular attention should be

given to customers' prior demonstrated debt management." This Court will stick with the 50

percent fully-indexed debt-to-income ratio for two reasons. Most importantly, this Court chose

the 50 percent figure because the Predatory Home Loan Practices Act provided that, if the

borrower's debt-to-income ratio was 50 percent or less, the borrower was presumed able to make

the scheduled payments. G.L. c. 183C, § 4. See also 209 CMR 32.34(c) (same). Option One

should not be penalized for imposing a more rigorous internal standard. Second, since Option

One's underwriting standards permitted debt-to-income ratios to be calculated based on the

"teaser" rate for adjustable rate mortgages that had a two or three year introductory period, a

debt-to-income ratio of 45% for these ARMs would invariably be higher than 45% if the fully

indexed rate had been used. 5 Therefore, the 45 percent warning threshold employed at Option

One, depending on the difference between the "teaser" rate and the fully indexed rate, may

approach or exceed 50 percent using the fully-indexed rate.

This Court, however, will make one exception to this rule and drop the debt-to-income

ratio threshold from 50 to 45 percent when the borrower had a student loan in which payment

had been deferred at least six months from the date of submission of the mortgage loan

application. The Option One underwriting policy did not include the amount due on such
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was

that the debt-to~incol11eratio did not take into account the amount the borrower would be

obligated to pay on deferred student loans even when the deferral period was scheduled to end as

early as six nldnths from the "date ofsubmission." Since this underwriting policy considerably

understated the debt-to~income ratio of the borrower even before the end of the "teaser" period,

this Court will compensate by dropping the DTI threshold to 45 percent for such loans.

Second, the AttOrney General asks this Court to drop the requirement that the

introductory or "teaser" rate be at least 3 percent lower than the fully-indexed rate. She observes

that the critical variables known by the lender's underwriters that determine the affordability ora

loan and the likelihood of refinancing are the debt-to-income and loan-to-value ratios. If these

are too high, she argues, the borrower will be unable to afford the loan and will be unable to

refinance regardless of whether the loan is fixed or adjustable, or the interest rate discount

provided by the "teaser" rate. ThisCoutt included as a presumptive factor the interest rate

discount provided by the "teaser" rate because Fremont's underwriters, like Option One's and

H&R Mortgage's underwriters, generally determined the debt-to-income ratios based on the

"teaser" rate, not on the invariably higher fully indexed rate, which allowed borrowers.who

would otherwise be ineligible for loans under their underwriting standards to be found eligible.

The introductory rate was known as the "teaser" rate for a reason - itteased the borrower into

thinking that he could afford the loanat that low interest rate when he knew he could not have

afforded it at the fully indexed rate. At the close of the introductory period, the greater the

difference between the "teaser" rate and the fully indexed rate, the greater the "payment shock"

the borrowermustcopewithifthe LIBORrell1a.insthesarneorgoes up. Atthe time the loan is

issued, fully •.indexed••rate,·.the••greater



the danger that a borrower will enter into a loan he will be unable to afford. Therefore, this Court

still believes that the difference between the "teaser" rate and the fully indexed rate should be one

of

However, this Court also recognizes that the Attorney General has made a valid point and

IS DrE:oared to ,..,-,,--'r111.... ' aet>t-tlJ-HICOme thn~sh()ld rernaImr:lg at

50 nPrt'Pflt loan may fall within the presumptive criteria is already on the

financial so severe a n""Jrrl,o."t to bOITmNer over

respondllllg to recent comments re~~a[;jinl~

its proposed new federal lending regulations has observed, "Payment increases on 2-28 and 3-27

ARMs have not been a major cause of the increase in delinquencies and foreclosures because

most delinquencies occurred before the payments were adjusted." 73 Federal Register 44522 at

46, 2008 WL 2900878 (July 30, 2008). In blunter terms, most mortgage loans that fell into

delinquency were so carelessly underwritten that the borrower could not afford them even before

the payment shock kicked in. Therefore, this Court will revise this second criterion by including

an mtro<1uc:tolry or "tp<:lC','r rate is at 2 Der·celrlt lower

than the fully indexed rate, and will eliminate this criterion entirely for all loans with a debt-to­

income ratio of 55 percent or above.

Third, the Attorney General asks this Court to reduce the loan-to-value ratio in the fourth

criterion from 100 percent to 90 percent. This Court imposed a 100 percent loan-to-value

reauwement (or, alternative nrenavment pl~na1tles) bE:cause it rcc()gmzed

that high a loan-to-value ratio would be extraordinarily difficult to refinance unless the fair

market value of the borrower's horne increased, even if lenders continued to issue loans with a

100 pen~ent lOaJn-lC)-V,UUe poor
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foreclosure or paying interest rates he could not afford. The Attorney General correctly observes

that borrowers cannot now refinance with anything approaching a 100 percent loan-to-value

ratio, but all the presumptive criteria used by this Court were based on information known to the

the was aDlJro,ve,d; none the criteria rprll ",rprJ any loreslgm by

the lender. If lenders were issuing home mortgage loans with 100 percent loan-to-value ratios,

which they were, then it was reasonable for a lender's underwriter to imagine that a borrower

could rctma;nce at a cOlnp,arably

issued by Option One from 2004 through 2007 had a loan-to-value ratio of 100 percent.

was one C011Sidel"atlon did not aCl(~qlIatl~ly take into account

in the Fremont Decision that calls for a reduction in the fourth criterion from 100 percent to 97

meet at 97

percent will be so risky to refinance that a borrower will almost invariably have to pay substantial

points fees as of any relmanclng, to to pnrlclpal order

the borrower to afford them. Therefore, for all practical purposes, a loan meeting the other three

criteria with a loan-to-value ratio of 97 percent will only be able to be refinanced by a loan with a

loan-to-value ratio equal to or greater than 100 percent, which will almost certainly not be

available to a lender with a 50 percent debt-to-income ratio. Therefore, this Court will revise the

fourth criterion to require a loan-to-value ratio of 97 percent or a substantial prepayment penalty

or a prepayment penalty that extends beyond the introductory period.6

Option even were to m case

6 The loan-to-value ratio should be calculated based on all the mortgage loans
securing the home. Consequently, if Option One or H&R Mortgage issued two mortgage loans ­
a first mortgage for 80 percent of the value of the home and a second mortgage for 20 percent­
the loan-to-value ratio of both loans would be 100 percent, since any lender contemplating
refinancing either mortgage would view the loan-to-value ratio as 100 percent.
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legal findings it made in the Fremont Decision, it should still not issue a comparable preliminary

injunction against them for three reasons, which this Court will address in tum. First, they

contend that only 420 of the 30,944 Massachusetts loans they issued, or 1.36 percent, met all of

the presumptive criteria set forth in the Fremont Decision.7 More loans would meet the slightly

broader criteria just adopted by this Court, but the percentage would still be a small fraction of

the loans issued. This reasoning would be persuasive if this Court were contemplating a

preliminary injunction that would require American Home to obtain judicial approval before

foreclosing on any home mortgage loan initiated by Option One or H&R Mortgage jf an

agreement cannot otherwise be reached with the Attorney General. However, thisCourt, as it did

in its Fremont Decision, intends to limit its preliminary injunction to require prior judicial

approval only for the foreclosure ofloans that are presumptively unfair based onthese criteria,

and then only when an agreement regarding the loan cannot be reached with the Attomey

General.8Withthis limitation, the reasoning becomes nonsensical, akin to the bank teller

accused of having engaged in a hundredfraudulent transactions defending himselfbynoting the

many thousandsoftransactions he engaged in withoutcommitting fraud. The preliminary

injunction designedto diminish the harm done to borrowers from the issuance ofunfair loans;

the fact that only a relatively small percentage of theJoans were unfair does not lessen the need

for such aremedy.

Second, they argue that a preliminary injunction aimed at them would be of no

7

counted, oIYnttmg
1.97 percent if only adjustable rate mortgages were



consequence, since they no longer service any of these loans, having transferred the servicing

rights on April 3CJ, 2008 to American I lome. This argument, however. fails to recognize that,

along wi th the Purchase Agreement which provided for the sale of the servicing rights for these

loans, American I-lome. Option One, and H&R Mortgage also entered into a Cooperation

Agreement on April 30,2008, which included the following provision:

Cooperation Agreement at § 3.2 (emphasis added). In short, Option One specifically reserved the

right to direct American Home to modify the terms of disputed loans it serviced, and to

indemnifY American Home from any liabilities arising from the modification. Therefore, this

Court, as part of its preliminaryinjunction, could accomplish its purpose simply by ordering

to to sp(~cified mc,d111catlOllS to an

not not

Cooperation Agreement to be bound by Option One's direction to modifY, but American Home's

rep,reslent(~d to

in acc:orclanl:;e were not

interpretati()ll of not to



anything in its preliminary injunction; it can simply order Option One to direct American I-lome

to make the modifications authorized by the Cooperation Agreement.

Third, Option One and H&R Mortgage correctly observe that the preliminary injunction

issued in the Fremont Decision preceded by more than two months the effective date of G.L. c.

244, § 35A, which gave mortgage holders a 90 day right to cure a default on a residential

mortgage note before foreclosure proceedings may be commenced. The Attorney General wants

this statutory 90 day period, plus another 90 days advance written notice of the lender's intent to

foreclose, which would postpone any foreclosure for at least six months from the date of default.

This Court agrees that the preliminary injunction timetable needs to be adjusted in order to avoid

doubling the delay on loans already in default. The preliminary injunction will be revised from

that ordered in the Fremont Decision to reflect the additional time given to borrowers under the

statute to cure their default and to minimize additional delay. There is no reason Why the notice

to the Attorney General must await the end of the 90 day statutory period, provided the notice

makes clear that foreclosure will in no eventbe initiated before the expiration of that period.

American Home argues that it should not be a party to apreliminary injunction because

no alle:gatlOn or dec~ep1jve

it pUl'chase:d on This Court agrees that American Home

should not be a partyto the preliminary injunction unless it needs to be in order to accomplish

bel]levt~s it

injunction without subjecting American Home to its terms. Ifthat beliefis not borne outin fact,

this Court reserveS the right to modify the teI111S of the preliminary injunctionso that it can

accomplishthe equitable relief it has ordered.
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Finally, American Home argues that no preliminalY injunction is needed because it is

already agreClng with borrovvers to modify the tenns of many of the mortgage 10(111S it purchased

that arc in default. This Court recognizes that American Home sensibly has adapted to the

changillg realities or the marketplace by being more willing to modiry loans than it probably had

before. In 2005, Option One was able to recover roughly 90 percent of its outstanding debt on a

defaulted loan through foreclosure; by the spring of2008, its percentage recovery through

foreclosure had fallen to roughly 49 percent. The diminished value of foreclosure to lenders

during this housing crunch, however, is not sufficient to cause this Court to believe that the

preliminary injunction is unnecessary. American Home, in deciding whether to modifY a loan,

does not consider whether the loan itself was unfair; it simply decides whether its losses can be

cut more effectively by modification rather than foreclosure. This Court cannot reasonably rely

on American Home, on its own, to provide a reasonable remedy to borrowers who have been

victimized by an unfair loan. To be sure, this Court expects that the vast majority of unfair loans

subject to this preliminary injunction will indeed be modified through an agreement between the

Attorney General, Option One, and American Home, but this Court does not believe that the

involvement of the Attorney General and, if needed, the Court is irrelevant to what will

eventually happen with these loans.

H&R Block and Block Financial argue that the Commonwealth, on this record, has failed

to demonstrate a substantial likelihood that it will prevail against them. This Court agrees.

Moreover, this Court does not see either H&R Block or Block Financial as necessary parties to

accomplish the relief ordered. Therefore, the preliminary injunction ordered below shall apply

only to Option One and H&R Mortgage.



reasons

1. Option One's and H&R Mortgage's motion to dismiss for failure to state a claim is

DENIED.

2. Option One's and H&R Mortgage's motion to compel arbitration is DENIED.

3 Block Financial's and H&R Block's motion to dismiss for lack of personal jurisdiction is

RESERVED. This Court grants the Attorney General sixty days from the date of this

Order to conduct jurisdictional discovery, and will allow the Attorney General to

4, American Home's motion to dismiss is ALLOWED.only to the extent that American

Home is not subject to civil penalties or the payment of the costs of investigational'

attorneys' fees. American Home's motion to dismiss is DENIED to the extent that

American Home remains a defendant for the limited purpose, ifneeded, ofproviding the

alleged victims ofthe mortgage loan fraud with an adequate equitable remedy.

5. The Attorney General's motion fora preliminary injunction is ALLOWED to the extent

that, pending final adjudication or further order ofthis Court, this Court ORDERS as

follows:

a. A "Reviewable Mortgage Loan" shall mean a mortgage loan issued by Option
One or H&R Mortgage that is secured by the borrower's occupied principal
residence and that meets the following four characteristics:

(1) The loan is an adjustable rate mortgage with an introductory period of
three years or less.

(2)



(3)

(4)
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mortgage loan application, in which case the debt-to-income ratio need
exceed only 45 percent.

The loan has an introductory or "teaser" rate for the initial period that is at
least 2 percent lower than the fully indexed rate, unless the debt-to-income
ratio is 55 percent or above; and

The loan-to-value ratio is 97 percent or the loan carries a substantial
prepayment penalty or a prepayment penalty that extends beyond the
introductory period.

b. to tv"",,,,h,

(1)

panlgraloh 5(b)(2)
below.

If the

(3)

attempt to



c.

d.

1. American Home gi ves the Massachusetts Attorney General written notice
of its intent to enter into such an assignment, including a copy of the
proposed agreement, at least five business days before executing the
purchase agreement,

11. the obligations of this Court's Preliminary Injunction, including but not
limited to this restriction upon further sale, transfer, or assignment, are
also assigned with the sale or assignment of the loans or servicing rights,

111. the assignee agrees in the written assignment to be governed by the terms
of the Preliminary Injunction and its obligations, and

a copy of the executed written assignment is provided within five business
days of its execution to the Attorney General.

e. Nothing in this Order shall be construed to affect any borrower's obligation to
make monthly mortgage payments with respect to any of the loans at issue in the
Complaint.
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