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DISTRICT OF eomc-i:m U “3‘ "' o / 05k ?J)

BRTTY LUNDQUIST,

~Plaintife | :DYJ

- v - - | CIV. MO. $:191-784 (TPGD)

B8ECURITY PACIPIC AUTOXOTIVE
YINANCIAL SERVICES CORPORATION, p
=~Dafendant

MAGISTRATE’S OPINIOX

on or about June 11, 1988, plaintifs Betty
Lundquist, as lessmee, entered into a certain vahicle
lease Agreament Closed End (the "lease"), with Hyde Park
Motor Co., Inc., an automobile dealer in Rhinebeck, New
York, as lessor, for the lease of a 1988 Peugeot $05DL.
Ryde Park Motor Co., Inc., assigned its interest in the
lease to security ?acific Automotive Financial Services
Corporation ("Security Automotive") the same day.
Purguant to the terms of the 1ea§e, M. Lundquist ;
agreed to make monthly lease payments to Security
Automotive for a term of sixty months. At the end of the ;
lease term, the pleintif? had an option te purchase the
dutomobile outright. Ms. Lundquist took possession of
the vehicle on or about June 11, 198s.

By Complaint filed Novembar 14, 1991, the plaintif?
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brought this action against Security automotive alleging
various state law claims cognizable under divergity
jurisdiction, 28 v.s.c. 51332, and multiple violations
of the Consumer Leasing Act, 15 U.B.C. §1667 gt gzsg.

By -this motion for partial summary judgment,
Plaintiff seeks a judgment on thres of her federal
statutory claims: (i) that Security Automotive did not
adequately disclose undar what conditions the lesseo may
voluntarily terminate the lease; (1) that s;aurity
Automotive did not adequately disclose its method of
calculating ternination charges; and (1i1) that Security
Automotive did not adequately disclose. express
warranties., This opinion addrecses only item (1i)
above,

Security Automotive does not contest plaintire’s
Statement of Material Pacts, Y1 through’s and 7. That
statement establishes that:

1. Security Automotive was regularly engaged in
the business of leasing and offering to lease
vehicles to natural persons for a period of tinme
cxceoding four months, and for a total econtractual
obligation not exceeding 835,000, primarily for
personal, family or household purposes.

2. On June 10, 1988, plaintiff Betty Lundquist
signed a "Vehicle Lease Agreement Cloged End™ with

Security Automotive, covering a 1988 Peugeot, A true
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boxes at the end of the lease labelled "ccrporaticn,"
"partnership" and "gole Proprietor.m 1t was the policy
and practice of Sechriéy‘Autonotiva to have ong of these
three boxas Checked if ¢ne leace were foy business
Purposes, deponding en the forg of organization of the
businesg. 1¢ vas the policy and practice of 8ecurity

4. Betty Lundquisgt leased the 1988 Pougect for

5. Exhibjt p ¢o the pending motion‘ig a "contract
in the form of 2 leage . * » for the use of personal
Property by a hatural Person,.w

6. 17.) Bxhibit I, attacheq to plaintiess/q
regponge to Security'Automotive's motion to dismigs, ig
&n accurate Copy of statemaent ©f Pinancia} Accounting
8tandardsa No. 13,

The magistrate assumes Saniliarity vith, and
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vritten statement "setting out accurately and in a ¢lear
and congpicuous mapner... -

{(11) « « the amount or pethod of

determining any penalfy ox other charge
for delinquency, default, late payment,
or early termination."®

(Emphasis added). In addition to the reguirement that
a disclosure be "clea'_r*_,.according to the regulations,
the disclosures required by section 1667a also must be
rade in a "meaningful ssquence®. 12 C.F.R. §213 (1951).
further, according to the official Commentary, they must
be written in a "reasonably understandable form." 12
C.F.R. 203, Supp 1 (1991)-.

The lease at {ssue here provides in pertinent part
that if the lessor terminates (for certain stated
reasons) charges will be imposed. One of the charges is
for "the amount, if any, by which th/o sun of the
Adjusted Lease Balance as described in Item 8, plus one
Base Payment, Itenm 3A, exXceeds the Realized Value, as
determined in accordance with Item 15."% Complaint Bx.
1, Ttem 16. Iten 8 deals with the allocation of monthly
leage payments and, in turn, refers to the Statement of
Financial Accounting Standards No. 13,

congress obviously felt that it was important for
consumers to have a certain level of understanding with
respect to termination charges. 15 U.S8.C. §1667a(ll).
It wanted consumers to know either the amount of such
charges or the pethod of determining those charges.

4
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Accordingly, the statute provides that there must be
disclosure of either a sum certain amount or the method
©f arriving at one. No matter which disclosure option
is chesen by the lassor, hovevef, it nust be reasonably
understandable to the consumer. Congress did not intend
to give lessors an option to substitute an abstruse
verbal formula for ‘disclpsure ef a reasonably
underatandable m certain.

Defandant is correct that §1667a (11) allows it tha
option of disclosing either the amount, or the method by
which the amount of early termination charges may be
determined. In its papars in opposition to this motion,
the defendant is also correct that resort to cross-
referencing is not necessarily impermissible. 1Indeed,
the Official Commentary notes that lessors may cross~
reference rather than repeat items whicl are disclosed
elsevhere. However, the defandant is incorrect that its
disclosure in Item 16 of the "nethod"‘ for determining
carly termination charges is"reasonably understandable".

The magistrate has no doubt that defendant Security
Automotive, and its accountants and lavyers, have always
understood the method they would use to determine
Plaintiff’e charges in event of termination. But, it is
not encugh that the lessor (the normal profferer of
.lease documentation) finds the lease’s disclosures to be

"reasonably understandable," for the law was not written
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to prctect lessors. The law was written to protect
consumers, veople who are generally less sophisticated
than the lessors with whom they deal, and who ordinarily
wouald b~ expected to lack the ‘_(sa_mc ¢inanclial resources
tnat are at the ieasor's disposal., For 5 digoclosure to
pass muster, therefore, it_ auust be "reasonably
understandable" from the persmpectiva of the averags
consumer. Whether a particular provision of a lease is
sustainable as a matter of law, falls as a matter of
law, or presents a genuinely disputed issue of material
fact is a threshold question for the court.

That gquestion must be resolved in plaintiff’s favor
in this case. The disclosure at igsue here is not
"reasonably understandable."” Moreover, the dlaclosure
in Itenr 16(c) is not "clear", but is confusing, unduly
complicated, and unnecessarily convolutelt. Therefors,
the plaintiff’s motion for partial summary jJudgment
should be granted with raespect to her claim that tha
lease tai]_.s to maka an adaquate disclosure of the method
of dJdetermining charges for termination by d&efault,
delingquency, or late payment,

Since a single violation of the Act suffices, there
is no need to address the two other Consumer leasing Act
claimg which are the subject of the pending motion. Any
party {s free to timely seek the district judge’s revicw

of this report and recommendation as provided by 28
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U.8.C. §636(b) and Rule 72, F.R.Civ.P., bearing in mind
that the failure to do 5o may preclude further revicw.
Dated at Rartford, connecticut, tnds - /3‘ ey of

August, 1992, . B e .

. THOMAS P, S8MITH
. U, 8. MAGISTRATE JUDGE
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