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IN THE CIRCUIT COURT FOR CALVERT COUNTY, MARYLAND
CALVEL |

HARRY BORDEN -

Plaintiff

V. " Civil Action No. C 06-1357

WILBUR HURLEY, Jr., et. ux

Dcfcndant L
#***m**********************************m******#*************************

' OPINION

This matter came bcforc thc court on August 7, 2007 for ] cml non-jury trial. At
issue in this case is the non-payment of rent,’ Hd.njy B'orden, Plaintiff in this case gained
title to 860 Chippingwood Drive, Port Repllblic, MD'2067'6 on August 22,2005. On the
same day Plaintiff cntcrcd into a lease. agreement with Defendants for rental of 860
Chippingwood Drive, Port Repubhc, MD 20676. Plamtxff also entcrcd into a lease
agreement with Defendant Wllbur Hur]ey, I ’s father, Wllbur Hurley, Sr. and mother

' Philis Hurley for rental of an efficiency located on the. propcrty, for $1590.00 a month.
Plaintiff brought suit against Wilbur Hurlcy, Jr. and Doris Hurley on October 27 2006.
Subsequently, on November 9, 2006 Wilbur Ilurlcy, Jr. and Doris Hurley brought a
declaratory Juclgment donon agamst ljmw% B*%rg% ayd{r’}gr&q?us ot}30r partics in case
nurnber C-06-1332, dxsputmg mter alta, the va11d1ty of the deed and lease agreement
referenced above,- ' ' '

BACKGROUND
Al (llstory of 860 Chxppmgwood Drive: -
On June 16, 2000, Madclme Chase Dons Hurley 5 mother and Wl lbur Hurley,

e

Jr.’s mother-in-law, convcycd tntlol'to the unimpre
Chippingwood Drive, Port chubhc, MD 20676‘ to the Defendants Defenclants
subsequently took out several loans to construct 4 home dnd an efﬁuency for Wilbur
Hurley, Jr s parents. ‘ _

A complamt for foreclosure was dockctecl agamst the. Hurleyb on October 21,
2003 in case C-03-1133 i in the ve
dismissed February 15, 2005 "

ty. Thls foreclosure was
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foreclosure in C-03-1133 was-dismi‘ssed.'iﬁlF{obrluary‘-ZOOS .as late as July 15" 2005, the

substitute trustees for the H le ‘mo od 2 niotice that a

_ & Hurl eys ‘The substitute trustees
also m,ued a pre—sale not1cc for oubhcanon with the foreclosure sale noted as August 16,
2005. There was also an' Amended Afﬁdavrt of Deed of Trust Debt srgned by the
substitute trustee on July 15" 2005. The pre—sale publication and the Amended Affidavit

of Deed of Trust Debt were re urt-for-Calvertin. August 2005, as

indicated by a file stamp But because the Toreclosure case had been dismissed in

‘ February 2005 for lack of. prosecutron, and no motron for deferral had been filed to re-
open the casc, they were not docketed in the case, and the proposcd salc for August 16,
2005 was canceled. There were no other forcolosurcs subscquently filed.
B. Hurlcy - Borden Transactions - '

On June 17, 2005 the partrcs entered . _a rcsrdenhal bontrdct or bdle in which

Plaintiff agreed to purchase the Bcfcﬁai?gwﬁgrﬁéwfo} §6bOOOO Ulhmately both parties
agreed to sell the house for $594,000, On Augusl 25 2005, the prties proceeded to

sell]ement at which time the Defcndants cxccutcd a Deed grantmg and conveying 860

Chlppmgwood Drive property to thc Plamtxff Ator near the. time of settlement, the

parties also entered into an option contract to purchasc the property, allowing the
e UETL A L i

Thc pamcs also entered mto a res1dcntral lease

Defendants to repurchase the property

agreement, allowrng the Defenda.nts to rc 2-on th ity.
* The Option to Purchase Property co _r c.t was srg'ned by the Hurleys on August
15 " 2005 and srgncd by Harry Borden on August 214 2005 In consideration of
$52,996.00, Plaintiff granted the Detenddnts the optron to purchase the property back
within 3 years, for a total of $742, 996. OO The Jease agreement provrded for a 36 month

S0 ‘: J H Wi g
) 500*' he%Hurlgc to ‘Borden deed was recorded on

lease with the monthly rent bér }
September 28, 2005. Plamuil‘s mortgage on the property is 83, 819 00, with a $146

5 rklw by

monthly fee tor a prOperty mdndgement Pltuntrff’ s antrcipated payment of rent from the
property at issue in thrs case was $4 090 00 ($2500 from erbur Hurley, Jr and Doris
Hurley and $1590 from erbur Hurley, Sr and Phrlrs Hurley).’ ,
The Dcfcndantb farled to pay rent begmnmg in approxrmately August 2000.
* Plaintiff filed suit for rent on Ootobe\r.27‘ MO%g rfx b;lven Courﬁrltxy District Court for
unpard rent from August 1 2006 untrl ‘Octol:"erﬂ”l 5006 On October 26 2006, nearly a

B rc..,wix;/ (ui’x“"rxba Ve i3 i

year after the convoyance atlorney h)r tlre Def’cndants wrote a letter to Plamtrff as
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formal notice that his clients, the Defcn :,_vmg any and all oral contracts,
pursuant to the Protection of Maryland Homcowncrs in Forcclosurc Act including the

Residential Contract of Salc, the Option to Purchase Real Estate contracts, the lease

agrecmems and the rccordcd deed. On November 15 2006, Defendants prayed a jury
trial in the Circuit Court for Calyer ity anuary OO? ittomey for the

Defendants again wrote a letter o Plamti ttorney regarding e Defendants’
rescission of the sale of the real prOperty S ._. S
On March 14™ 2007, this court ordered Defendantb to pay into the registry of the
court the sum of' $2,500.00 per month during the pendency of this action. Defendants
made one payment of $2500 into the court registry on March 30, 2007. Defendants have
been occupying 860 Chxppmgwood Dr Port Repubhc, MD 20676 ‘without paying rent

or a mortgage for a year and a half Plamtxff khas had to mamtam the $3,819.00 mortgage

payment with no rclmbursement from thc Deféﬁdants nor rent. from any other tenants.
DlSCUSSION
The Defendants argue several theories undcr whlch they do not owe Plaintiff rent.
One of Defendantb theories is that the Dcfendants mtended to crcate a mortgage not an

oumght sale of property Thué" they argue, th?:); r ota m" ‘tlc to thc propcrty and, thus,

;i g higy
cannot be sued for rent, They also. argue that smcc Plamtlft ﬁlcd su1t for rent and did not
bring a foreclosure suit, that Plamtlff is dcmcd all rccovcry Altcmatlvcly. they argue

that they rescinded the sale, pursuant to thc provxslons of thc Homcowncrs in Foreclosure

Protection Act, Md. Rcal Propcrty Article, Title 7, Sube.ectlon 3 a.nd thus, they maintain

title and, therefore, do not owe Plamtlff any rent. Defendanls also arguc that the Plaintiff
ot IR SRS VIO
aseback lransactlons which took

violated a slew of fcdcral an M?{ ﬁ

place in August of 2005 _ ‘
: L R Eeme s 5, GOF e d G

I. Sale or Mortgugc
A. Decd of Sale _ 5 .
Under Maryland law dceds are lo be COnstrued under the basw pnncxples of

contract mtcrprctatxon White v. Pmes Commumty Improvement Ass n, Inc 403 Md. 13,

s othe By e

31,939 A.2d 165, 176 (2003“ The p mpm;?; e%a'r'dmgadeed is that the instrument is

what on its face it purports to be an absolute wnveyanc“ta of the land Foard v. Snider,
vl as demsed il rodevery, it :

205 Md. 435, 442, 109 A.2d 16104 To overcome this presumption and to establish its

character as a mortgage, the ev:dence must be clear, unequwocal, and convincing,. If the

court finds that the actual intention of the parties was that the papers were executed as
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security, the court will allow the debtor to redeem'the property upon payment of the debt.
1 | B '
There has been no roffer that gt the

was executed it was both
parties’ intention to create rigage ‘ : é&iﬁéé of land. Other
_than Defendants’. unsuppoxted claums, thl_ ; nd, no cvxdcncc in the record that the
deed was anything other than a outnght sale. Thc documcnts surrounding the sale of the
property do not indicate that the deed of salc was cxccuted as scourity for a loan. As
noted above, the evidence indiCating the paiftics’ intchtion to creatc’a mortgage must be

“clear, unequivocal and convmcmg ”, This court_ t‘ nds that the Defendants have failcd to

meet their burden to overcome the prcsuﬁsptxon that a deed of sale is an absolute
conveyance. ' S : '

B. Equitable Mortgagcs R

While there is such a com:ept as equxtdble mortgage in Marylcmd it 1§ not

applicablé to the case at bar, In Pence v, Northwest Bank anesota, 363 Md. 267, 768

A2d 639, (2001), the Maryla'“ wirt of Appea

g bt 4
AETRLTET Y

of mortgages in Maryland, In discussing forn
v, Lanahan, 45 Md. 396 (1876): - "

\‘ponumty to discuss the law.

mo ages the Pence court quoted Bank

By the lcgal, formal mortgage a ﬁrdpc'rty' is conveyed or assigned.-
by the mortgagor to the mortgagee, in form likc that of an
absolute legal conveyance, but subject to a proviso or condmon
by which the conveyanie is tobecome Void, or the estate is to be
“reconveycd, upon paymentto.the - mortgagee of the principal sum
secured, with interest on a day certain; and upon nonperformance
- of this condition, the mortgagee’s conditional estate becomes
absolutc by law, and he may takc possession ‘thereof, but it
remains redcemable in cqulty durmg the ccrtam perxod

Equitable mortgages on the other hand‘ are mstrumcnts whxch on
their face uppeared to be’ mortgages burwhith'y v ére ‘defectwe m?some
manner, Id, at 280-281. In dlscussmg equxtable mortgages thc f-’ence court

quoted LeBrun v. Prosie, 197 M. 466 477 79 A 2d 543.(1951) i in which-

the court stated

The principle is now well settled that it would scem to be
beyond all question and controver: ifa
mortgage, or affects to"?mak"” ne:biit it Pro cs to be dcféctxve
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by reason of some inforinali
record in due time, def
though cven by the omission of
instrument is a least evidence of an
conscience of the mortgagor is bound, it wxll be cnforocd by a
court of equity.

As to Defendants’ clalm that an equxtablc mortgage was created, th:s court finds
that no equitable mortgage w land In arguing that an
equitable mortgage was creatéd ‘Defen sode Ann. Real Property 7-101,

~ discussed infra, and a 4" Circuit céso,_ a M@gpesotaf‘case, and ’a:Distdqctv__of Columbia case.

Defendants cite to no Maryland case law -iﬁ'sﬁp'port of their 'argi.lr'nent. The reason for
this, this court surmises is because, as discussed.above, i'l_l"Marylarid equitable mortgages
apply to mortgages, which are such on their face, but fail for some procedural flaw. This

15 clearly not a case of an equxtable mortgage ihder: *Maryland law “This case involves an

5

LMK @Gkﬁwm%wméa“ e T Lk,
outright sale which Defendants now cla:m was a mortgage Thxs is not the scenario to

which the “equltablc mortgage doctnne apphes,.
C. Md. Code Ann, Real Property § 7-101
Dcfcndant also cites to Md Code Ann. Real Property § 7-101 as support for the

proposition that a sale with a sale / leasebrick or repurchase optxon is in fact a loan and the

deed at issuc is consrrued as an eqtutable mortgage. This court fi nds that asale witha
‘\d R (imﬂtﬂ U H G \A(! N TE "“{Lv N

sale / leascback or repurchase optxon does not create an eqmtable mortgage per se. Md
Code Ann. Real Property Amcle §7 lOlv(a reads “Every deed which by any other

1 #

writing appears to have been mtended only as a sccunty for paymcnt of an indcbtedness

or performance of an obli gation; ‘though expressed as an absolute grant is considered a

mortgage.” The statute goes on to rcqulrc that bcforo a person can beneht from such a

mortgage they must record any'wmm : " Defeasance has been

ME L TR o
defined by the Maryland (,ourt of Appeals as an
with some other deed, and mtendcd to dcfcat the: force of the latter upon the performance
of certain conditions exprcsscd therein.” Hoffman v. Gosnell 75Md. 577,24 A. 28,30

(1892). The only writings which were cxccutod at the time the deed was executed were

(‘j i
“mstrument exeeuted at the same time

the lease dgreement and: the optxon to urchase -nelther of whneh condltxon or even allude
R b e
has found no writings

to a condition upon the executx

T e ot ereate. ¥
evndencrng that the sale of deed was mtcndcd asa secunty for a debt or some other
. . b {d-j “fi&i}o i« Vi Y s 3 } I. Ve R
e /
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obhgatton, Md. Codc Amale Real Estate 7

that an equitable mortgage was created between he parties.

ot:,\_:upporc Defendants argument

II. Maryland Protcction of Homeowners in Foreclosure Act
Defendants argue that Plamt1ﬂ violated Md. Code Ann., Real Propeny Article,

Title 7, Subtitle 3, Protection of Homeowners:in Foreclosure Act; and therefore, they

should regain titlc to thclr [ . ; This court declines
- to make a finding as to whether the Md Cod" " Rcal Propcrty Article, § 7-301 - §7-

321 applics to the facts in this case. There are mdmduals and cnt1tlcs that have lcgal or

cquitable interests in the subject property who are not parties in thls case. They are
however, parties in the pending declaratory jﬁdgmcﬁt action noted-above,
~ Assuming arguendo that thc statute.did epply to this casg, this court finds that

Defendants had the right to rescmd the sale of \ 1exr home "As this court has previously
found, Defendants did not takc the requlred steps to rescmd the sale Judge Northrop
ruled on the 6l day of Apnl 2007 that smce no momes were ‘paid, nor any accounting
provided, the rescission was ineffective and asuit for rent could go forward. -To date

there has still been no accountmg Thereiore, the Plaintiff is entitled to the payment of all

'Yue under the tenns of the lease. Failureto
agehed vy hapredon
tlons Marylzmd law allows.

accrued rent, late fees, and any the;%poun;{ 30
pay rent will entitle the Plamtxf to tako whatever ac
- . CONCLUSION
This court ﬁnds that the deed fmm the Defendant to the Plaintiff was not a
mortgagc, for the reasons set forth above, and there is alease bctwccn the pariics which
require the Defendants to pay rent to the Plamtrff Thcrcforc thc Dcfcndants must pay

the Plaintiff all rent owed and any | lat"' fees.

- ~m«e~c7~;»f s

This couri notes there is a pendmg declaratory Judgmcnt actlon in C 06-1332 to

- determine the validity of various’ documents rcfcrrcd to. above Therelore, the holding
made in this case regarding the lease may be_changed ‘orbmodrl_' ed pursuant to the ruling

in that case,

N/I. KRUG, JUDGE

G HE G IR CE 'Lﬂi’é}‘i o #HEv L AN

RS
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IN THE CIRCUIT OR CAL UNTY, MARYLAND
HARRY BORDEN
Plaintiff =~ "
v. . Civil Action No. C 07-455
& ’

L

WILBUR HURLEY Sr., ct, ux

‘ Defendant :

**************w*mm****m*************************************************

ORDER

. . ) ' i . ] L . L"
In accordance with the Opinion ﬁled,thxs,day in Case C-06-1357, it is this_Z& " day of
March 2008, by the Circuit Court for Calven County, hercby -

FOUND, that Defendunts 'son and daughtcr-m-law do not hold an equitable mortgage on
858 Chippingwood Dr.; I’ort Republxc MD 20607 and 1t is further -

ORDERED, tha‘i thére iS'a lease requiring th.e’ defendants to pay rent and any late fees,
under the terms of the lease agreement subJect however, to modification if the dccxsnon in C-06-

1332 finds thdt the dced and / or lease wcrc mcffcct:vc of mva.hd

EN J.)(RUG, JUDGE
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IN THE CIRCUIT COURT.FOR CALVERT COUNTY; MARYLAND
HARRY BORDEN

Plaintiff

v. S Civil Action No. C 06-1357
WILBUR HURLEY, Jr., et. ux R

- Defendant

AR SRR R 5 38 oo o oo oo o o ok ok ook ook AR o A R koo o ok o

- *ORDER'”
In accordance with the Opinion hled snnultaneously herewith, it is tlus ZJ &0 day

of March 2008, by the Circuit Court for Calvcrt County, hereby

FOUND and ORDERFD that thc dced from thc Defendants to the Plaintiff is

4«

notamongage legal or cqmtable and itis .- o

ORDERED, that a lease exists bctwccn thc parties requiring paymcnt of rent and
any late fees, under the terms of the lcasc by the Defendants; subject, however, to

modification if the decision in C—06 1332 finds that the deed ancf / or lease were

ineffective or invalid.

ARREN 7. K.IYUG, JUDGE




