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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
JAMES HACHET, CASE NO. 2041 CV 1803

SUANNEY
Plaintift, JUDGE MARY KATHERINE HUFFMAN

V.

SMEDLEYS CHEVROLET
ISALES, INC., ct. al,

Diefemdsnts.,

This matter it before the Court on the Slipulations of the parties. The partics advised the
Court that the Conurt’s determination of whether Defendamt violated 15 1.8.C. 2308 ar 13 BS.C
23012, by providing written represeatations of conBlicting warranty rights, anit whether doing so ts a

viclation of the Magnusen Moss Warranty Act and/or the Ohio Consumae Sales Practices Act and

hwhether, in the transaction. Defendant violated 15 1U.$.C. 2302¢) would be dispositive of this

wise. The partes stipulated as follows
{, Plaintiff is 2 consumer, defendant is a supplicr and merchunt, and the pantics did

enigage in a consamer fransaction;

2, Exhibit A (2 pages) is a wus and accurate copy of the sales congract betweers the
partics for the vehicle involved in this case;
3, Exhibit B is a truc and sccurate copy of the writtery "used vehicle imited warvanty™

brdween the parties for the vehisle involved io this case;

4. The partics agree that i the court conchudes that defendanst vislsted cither 15 US.C.

LA L ALE P N AU A ] T A A LA AM S WA AR T e U LN T M U e N S b d NP [P A el 1 S ] WLV A A s LA M Y i

Yot g

Donma Tt

o Akt



™argimant Viawrina Dana

2
2308 or 15 11.5.0C. 2302, any sach viotation would be an unfuir or deceptive act probibired
by the Consumer Sales Practices Act and that Flaintilf would be entitled 1o rescission, and
that if the Coun 50 finds, then Plaintiff would agree © dismiss his Motor Vehicle Repatr
Rule claim and any remedy under say other clam would he duplicative and sil remaining
clams wonlé be moot.

This matter i1s now ripe for deciston,

o

On January LG, 2001, PlaingfY, James Hachet, purchased from Defendant, Smedley's
Chevrolet, a 1997 Chevrolet S10 extended cab truck. Hachet entered inta # contraet for the
purchasz of thal vehicle which contained centain hoilerplate inguage regarding wasranties under
the comtract. Hachet alse received a Used Veluele Limited Warranty ax o resuit of the ttansaction.
The Buyers Guide 01 the vehicle also contained information about the Bmited warranty available

to Plandiff

15 LAW AND ANALYSIES
The question before the Court is whether, based upon the stipulated facts, the Defendant
vinlated the Magnusor-hMoss Warranty Act and whther # viokared the Olio Consumer Sales
Pracrices Act in transactions it entered into with the PlaietifT, James Hacket.

The Magnuson-Doss Warranty Act ereates Federal standards for warranties provided to

jbuyers of consumer goods. The act also provides specific remedies to purchazsers where selbers of

consumer goods Ll o comply with the federal wartanty standards. See Bush v. American Motors

Safes Corp,, 575 F, Supp. 1581 (1984).
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The Magnuson-Moss Warranty Act, codified w15 USC Section 2301, ¢l sug. provides at
Section 2301, in pertinent pat:
(6) The lerm "writien wamasty” mcans -

{A}  any written affirmation of faet or written promise made in connection with
the sale of a consumer product by a supplier to a buyer which relates
to the nature of the material or workmanship and affirms or promises
that such material or workmanship is defect froe or will meet 2 specificd
level of performance over a specified period of tinw, or

(B}  any undertaking in writing in connection with the sale by a supplicr of
4 consumer product to refund, repair, replace, or take other remedial
action with respect to such product in the event that such product
fails to meet the specifications get forth in the undertaking, which written
affirmation, promise, or underteking becomes part of the basis of the
bargain between s supplier and a buyer for purposes other than resale of
such product.

Section 2302 provides, inn pertineol part:

tr order to improve the adequacy of informetion available o consumers, prevent
deception, and improve competition in the marketing of consumer products, any
warrantor wamenting a consumer product 1o a consumer by means of a written
witranty shall, to the exient required by the rules of the Commission, fully and
conspicuously disclose in simple and readily understood langnage the terms and
comtitions of such wartanty......

Section 234 sets forth the Feders] minkmuny standards for warantics:

In order for &« warrantor warranting 2 consumer product by means of 3 written WHITHALY [0
meet the Federal minimum standards for warranty -

(1} such warranior rust 8% a minimum remedy such consumer product within a
reasonable time and withoot charge, in the case of a defect, matfunction,
or failure to conform with such writien warrmnty:

€2)  rnotwithstanding section 23085 of this tule, such warrantor may hot jmpose
any limitation on the duration of any implied warranty on the product;
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The Muagnuson-Moss Warranty Act also provides, at Section 2308;

{a) Restrictons on disclaimers or modifications. No supplier may disclaim or modify
{(execpt as provided in subsection (b)) any implied warkanty t a canstmer with
respect o such consumer product, or (2) at the unie of sale, or within 90 days
thereafter, such supplier enters into 1 service contract with the copsumer which
applizs 1o such consumer product,

by  Limitstion on duration. For purposes of this fitle [15 USC Sections 2391 et seq,]
{other than section 104 (a}{2)) [15 USC Seetion 2304¢a)¢2))] implied warrantics may
be linted in duration {o the duration ol o wrillen warranty of reasonable duration,
it such himitation is conscionable und is sel forth in clear and unmistakable
langtayge and prominently displayed on the face of the warranty,

{c) Effectivencss of disclaimers, modifications, or limiations, A disclaimer,
modification, or mitation made in violation of tis section shalf be ineffective for
purposes of this 1itde [15 USC Section 2364 4] and State law,

As the aforementioned recilations of the various pravisions of the act reveal, the
Mugruson-Moss Warranty Act provides that where a written WRITANLY OF Servics comdract 1s given
1o the purchasey, implicd warranties rmay nat be disclaimed or modifisd. 15 12850 Sverion 2308
However, where an express limited warranty is given, imphied warraniies rrtey be limited so the
duration of the written warranty if the same is of reasonable duration. 15 28,0 Sevtion 23087h).
in arder for imitations to comply with the Magnuson-Moss Warranty Act, however, the
limitations o the durstion of implied warrantics must be promineutly displayed on the fuce of the
warranty in clear and unmistakable language if fhe lmitalions arc ot mconscionable. /5 £78.¢
Section 2308rba.

The matter before the count is similar {o the issies addressed by the Seecond Bistrict Court
of Appeals in Lawhorn v Joseph Fovota, fre. (20013, 141 Otio App. 34 153, In Lawhom the

court was called upon (o determine whether the language of the FTC window Form was sufficient

Lo overcome the disclaimer sonteined in the sales contract, As the Laowhore court stated, “we must
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ecide whether, upon readiog the contract i conjunction with the FTC window farm, a
‘reasonable, average consumer” weuld be misled as to the ‘nature or scope of the wurranty”
pravided by Joscph Tovora™ Li at 158, Thw Lawhorn court found that the sales contract at issue
i that matter expressly stated the terms of the himited warranty provided to Lawhom. The
contract alsa expressly disclaimed ali other warranties, incloding the implicd warcanties of
{merchantability and Giness for o particular purpose. The court found that, on its face, the sales
contract violated the Magnuson-Moss Warranty Act. The court went on Lo then consider the effect
tiat the FTC window form had on the salos contract, The FTC window sticker purported to
lovertide any comrary provisions contained in the sales contract, “The Lawhaorn court found that the
{gencral language of the FTC window sticker indicating that state Jaw may provide more rights is
msnfficient to override the specific disclatmer set forth in the sales contract. The Lawhore coun
staked:

The contract specifically disclaims the implicd warranties of merchantability
and finess for a particular purpose, while the FTC farrn merely refers 1o
unparned ‘implied warrantics” arising under state law. There (s nothing
conkained within these documents that would inform ars average, reasonuble
consunter that the FTC form trumps the contract’s clear, express diselaimer

of the implied warvanties, because there is no clear indication that thess provisions
conflict. Furthermore, we conclude that the mere act of supplying a standard
FTC window form cannet relicve 2 dealer of its duty 1o comply with the terms
of the MMWA, There is no indication that cither Congress of the FTC intended
to permit a dealer to clearly violate the MMW A with specific language in

one coptract docwment while Mding behind the chimed eurative effect of 4
general, vague statement in another form document to the offect that the
consemer ‘'may’ have addittona] remedies under state faw,

Asg previously noted, Joseph Toyota is correct i &8 assertion that, pursuant

fo Sechion 433.3{k), Titke 16, CE.R., the torms of the FTC window form

are icorporated into the sales contract, and the information on the form override
any contrary provisions in the contract, However, the sume rule reqitites that this
fact nyust be conspicuously displayed on the contract of sale In this case, the
required language is merely included in the fine print “hoilerptate” portion of the

womract. By go stretch of the imagination can i be considered conspicuous,
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Furthermorg, aithough Section 455.4, Title 16, C.F.R. provides that dealers cannot
make any statements, oral or writlen, that alter or contradict this disclosure,
loseph Toyota’s sales contact provides that its sales contract {and any
accorapanying loan disclosure form} ‘shall constitute the eatire agreeiment”
Between the dealer and the purchaser. This statement contradicts the
disclosure form required by Section 455.3(b), cited sbove,

fed at 1539,

The conrrt finds thast the authority detailed in Lowhorn is applicable hercin, The sales
contract and the FTC window sticker detatled in Zawhorn are very similar to those at issue hersin.
The court further finds that the contract entered into by the parties disclaimed all warranties,
including the implicd warranties of merchantability and fitness for a particular purpose arising by
opetation of Ohio law. The sules contract, on its face, violates the Magnuson-Moss Warranty Act.
While the I'TC window sticker parports o be part of any sales contract, e court finds that the

general language of the FTC window sticker indicating that state Jaw may provide more righis is

insufficient w override the specific disclaimer set forth in the sales contract, and is palently

finconsistcm with the sales contract. Further, the contract specitically diselaims the wnphed
Ewarraxliics of morchamability and fitness for = particslar purpose, while the FTC window sticker
refers to unspecified "irnplicd warrantics” arising under Ohio Taw, The cournt Further finds that
there is nothing in the aforementioned documents that would inform an average, reasonable
consutner of the inconsistencies hetween the FTC window sticker and the contract’s clear and

expressed disclamer of the implied wamranties. The court further notes that the language that is

required to be conspicuous is actually i a smaller print than many of the otler provisions of the

[sates contract, wov i3 1t bold print, as ar€ other provisions of the contract. Further, the provisions.

of the FTC window form that are required to be set forth in clear and anmistakable language and

prominenity displayed on the face of the warTanky are set forth in a type that i oot different than
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the other provisions of the form. Tn wddition, other provisions of the FTC window form are in botd
and in all capital fertzrs. The warranty provisions do not comply with the requirements sct forth in
the MMW A that sand provisions be prominently dispfayed, The epplicable provisions src no more
noticeable than any other provision of the FTC form.

The court further finds thut the required tangusge 18 included in the fine print of the
#mimct. H is nof conspiouous as is tequired by the MMWAL The court finds that Defendant
wiolated the Magnuson-Moss Warrnnty Act as speeifically contained in 15 11.85.C, 2308 and 15
L.5,C. 2302 in #ts deslings with the Plaintiff, James Hachet. Therefore, the issue next 1o be
[acddressed is the remedy available ta Plaintiff,

The Ohio Consumer sales Practices Act focuges on the practices used by the supplier and
mext on the compleied sale, Where the violation of the Chio Cansumer Sales Practives act was e
%mmhihitcd by O.R.C. Section 134502 or 1345.03, the consumer may elect to rescingd the

| fransaction, pursuanl W O.R.C. Section 133509 {A). The partics have stipulated that a violation of
L5.C. Section 2308 is & violation of Ohio's Consumer Sales Fractices Act, entitling PMlaintiff 1o
rescission of the conirace.

As an zdditional note the court finds that Defendant failed to st the contsct person for
eomplaints on the Used Car Guide presented to Plaindiff, as requined by 6CFR4S5, Such faiture
onstitstes a violation of the Consumer Safes Practices Act pursuant to Rubin v. Gaffery Awo

Saifes, 1997 WL 1068459, Case No. 303854 (Common Pleas, Cuyahopa Co., 6-0-97)
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18th day of September, 2002 at 3:30pm.

Practices Act, The matier of PlaintifTs attorney Fees herern shall be heard by thig Court on Lhe

IT IS SOORDERED

f’?cm/‘/‘%""‘“_

RONALD L. BUREBGE

ATTORNEY AT LAW

2299 MIAMISBURG CENTERYVILLE ROAD
DAYTOM, OH 45459-3817

1937} 432-9500)

Attorney for Plaintiff

TOBY K. HENDERSON
ATTORNEY AT LAW

P30 COURTHOUSE PLAZA, N.E.
{£.0. BOX 220

DAY TON, O 45402-0220
Attorney for Defendant

JUDGE MARY KATHEHRE HUFFMAN

Jquics of tie above were sent to alf parties lisied below by ordirary il this date of Tling,

REBECCA A KELLEY, Bathitf (937) 496-7955 / Emal: keHeyrilnmootoon::. ong

The court further finds that remaeining before this court is the matter of Plantift's atlomey

feos, 1o which Plamtify is entittod as a resuft of Defendant "8 violatios of the Ohio Consumer Sules
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