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THOMPSON, Presiding Judge

1 Alain Garrido (Garrido) appea;s the trial court’s summary
judgment in favor of Star Insurance Company (Star) on Garride’s
insurance bad faith claim, and the court’s entry of an order

remanding Garrido’s remaining Surety bond claim to the Justice
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Court, after finding that the claim was below the Jurlsdlctlonal
+

amount required to bring an action 1n Superlor Court. For the

following Teasons, we reverse the trial court’ S order and remand

for further proceedings, i

FACTS AND PROCEDURAL HISTORY

‘entered. . Picneer Annuity Life Ins. Co. v. Rich, 179 Ariz. 462,

464, 880 P.2d 682, 684 (App.l 1994). In any event, most of. the

relevant facts are undisputed for burposes of this appeal.

q3 In October 2001, Star- issded a vehicle dealer surety'bond,
to Continental Auto Sales (Continental) in the amount of $25, 000,

bursuant to Arizona Revised Statutes (A.R.S.) § 28-4362(2)(e2

'(2003)(providing that bond is payable on “loss because of . the‘
dealer’s failure to deliver in conjunction w1th the sale of a
vehicle a valid vehlcle title. f), ‘

x4 - On July 28, 2002, Garrldo purchased a used 1996 Ford
Explorer for $5663 from Contlnental in Phoenix, Arizona, pursuant
to an installment agreement. He tendered a $2000 down payment with
his bank debit card, and paid $1000 in cash as an addltlonal down
payment the next day. Garrido financed the $2663 balance for a
six month term, with the first payment due on August 28, 2002

Continental provided a temporary. reglstratlon,,valld for 45 days,

to allow time for Continental to deliver title to Garrido.
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Continental never provided the title to Garrido. Star contends

this is because Garrido never provided adequate proof of insurance,
. . '

in the form of a copy of the policy, as required by the installment

[ .
sales contract; Garrido contends he pProvided proof of insurance to

Continentalfs representaﬁi?e, in Qhe férm; of a éopy of hig
insurance ID card. ' | | | o |

}$5. , ' Unknown to Garrido, nine days after the sale, in A;gust
29b2, Cdntiﬁental administratively ‘dissol§ed- its Arizona

corporation. and moved to Californiau"On Augu’st 22,‘Garrido;méde a

. S '
$490 payment by;delivering it to Continental's4representative at

t

[}
the lot where he purchased the car, He still haqg not received a

title or registration documents from Continental. .o

96 On September 11, 2002, the temporary'registration ekpiréd>'

”and Garrido could not legally drive the car. on September 18,

2002, Continentél sent Garrido a certified letter édvising*him that
it had,relocated its “financiai department, ~ and providing a new
payment address in California. Garrido did not attempt to mail his
next payment to the new Californi? address. He contends he did not
mail his payment to Continental because hevwas concerned that
Continental had “disappeared. ~

X7 On September 22, 2002, the date the second payment Waé
due, Garrido went to Contineﬁtal's lot with cash to pay the balance
due on the car and obtain title and registration documents. When

he arrived, however, the lot was vacant and a single Continental
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representative Qas present. Garrido called the ﬁhoenix Poiice
e

because he was concerned about having been defrauded. Wﬁen Garrido
explained to the representative that he wished to pay off the
vehicle, the Continental representative issued a tempora}y three
day registration and told Garrido that Cpntinental would send him
a billing statement. On October 4, 2002, Continental initiated
repossession, and on October 8, 2002, it took the vehicle.

98 After receiving complaints from Garrido and other Arizona
Customers, Detective Tom Brice of the Aiizona‘ Motqor Vehicle
Division (Office of Special Investigationg) investigated.. Bgice
concluded that Continental had engaged in “widespread fraud against

its customers” by illegally repossessing at least seven vehicles,

in¢luding Garrido’s, and by failing to deliver title to at least
‘'t

+
)

twelve customers, including Garrido. \
%9 On October 16, Garrido made' a claim on the vehicle
dealer’'s bond issﬁed by Star. In the letter, Garrido. sought
payment of $5489, to cover the $3QOO in down payments he had made,
the $490 payment, costs incurred for new tires and repairs to the
vehicle, interest, attorneys’ fees, ana “*all losses incurred .

due to Continental’s failure to deliver a valid title.” He stated
that he would sue Star if Star failed to réspond within forty-eight
hours of receiving the letter,

10 On October 22, Star’s claims administrator, Forton

International Nevada, Ltd. (Forcon) wrote Contintental requesting
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information' to determine whether the claim. was valid. Also on
October 22, Forcon wrote Garrido’s attoxjnelir, requesting additional
Ain'for‘mation including a ,preof of claim form, ang .copies of
supporting docpmentsu svuch e'xs contracts, inveices', Payments, ~and

correspondence.

x11 -On November 3, antihental respohded to Forcen's. inqﬁiry,

repossession broceedings on October 4. , KR

12 Meanwhile, on. October 16, Garrido‘s attorney wrote

"Forcon, advising that Continental hag not yet processed the $2000

debit slip that Garrido had provided as a down bPayment, and that
' | ’ '

| .
Garrido intended to stop bayment on the item. Nevertheless,

$2000 from Star for the bond claim. On Octobér 30, Garrido’s
attorney responded to Forcon'’s request for additional informat.ion
by providing a COpy of the initiajl demand letter, plus contract
documents, and requesting additional damages of $20 per day for

“loss of use” of the vehicle, And, on November 12, Garrido
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not process the debit transaction.
]

913 Relying on the information Continental hag provic‘ied, Star

denied Garrido’s'claim in a letter dated November 14, stating that

closed, but that Garrido could submit additional infonpation “and
we may re-evaluate our position.” ' '

%14 On Novemper 18, 2002, Garricio sued Star in Justice Court,
seeking paymeént of his surety claim. 'He later moved, to amend the

complaint to add an insurance bad faith claim, and moved to
"

transfer the case to Superior Court becausé, with tl‘ue addition of
the bad faith claim, the case would ‘exceed ‘the jurisdictional
limits of the Jus'.tice Court. The Justice Court granted both
motions, and the case was transfé'rred to Superior Court.

q15 Meanwhile, in December 2002, Star’s attorney wrote
Continental, asking whether it had, in 'fact, Provided a cert;ificate

of title to Garrido. In January 2003, Star offered to settle
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requirement that it be applied to [Gar;idq's] claim for actual out-
of-pocket damages as set forth in his complairit. ~ | Star'’s attorney
stated hi§ understanding that these damages wnuld include the $2000
debit charge, the $1000 cash bPayment made in July, and the $490
payment made in August. Garrido did not canh thisAcheck. In June

2003, Garrido revealed that he had withdrawn the $2000 and closed

the account so that Continental never received the' $2000 down

payment o
916 Garrido fileg his amended complaint with the Superior
Court in Apriil 2003, Star moved for summary judgment': on both

claims. The trial'court ruled that there was “no legal basis* for
the bad faith claim, and that absent the bad faith claim, the total
va;ue of Garrido’'s claim fell. below the- jurisdictional amount

required to maintain an action in Superior court., The court

claim, and remanded the case to Justice Court. Garrido timely
appealed the aismissal of' the bad faith claim, and Star timely
Cross-appealed, arguing that the trial court erred in finding that
it lacked jurisdiction to address the nnderlying Ssurety claim. we
have jurisdiction.
DISscussrIon

117 We review the trial court’s conclusions of law de novo.
Twin City Fire Ins. cCo. V. Burke, 204 ariz. 251, 254, ¢ 10, 63 P13d

282, 285 (2003). we wil1l affirm the trial court’s judgment if it
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can be “sustained ' on any theofy framed py the pleadingg ang !
Supported by the evidence, * even if the reasons actually givén by
the 'triél court are in error. Genefai Eiec. Cap. Corp. v.
Osterkamp, 172 Ariz. 191, 193, 836 pP.24 404;'406 (App..1992).>
A. Bad Faith Clainm |
918 ‘Gérrido asserts that the tria} COu;t'erred in ﬁoncludipg
‘thé§e~wés'no legal basis for a bad faith claim and in gr;ntiﬁg
'Sﬁar’s métion'for summary judgment on thatAclaiﬁ. .Star.argués that
the trial court correctly ruled that.Garriao‘could'not bring a Bad
faith cléim against Star, Alternatively, Star ¢on£ends that, eve
aséuming & customer may naintain'a bad faith cause ;f actioh-
against a vehicle dealer’s suréty bond company, Garrido failed to
present adequate evidencé of Star’s badg faitﬁ to avoid Summary

‘judgment. we examine each of these issues‘separately..
; : ‘

1. Existence of Bad Faith Claim

agree with Garrido. .

%20 In Dodge v. Fidelity,and Deposit co. of Maryland, the
Arizona Supreme Court held that a surety on a éontractor’s
performance bond may be liable for the tort of bad faith, 4161
Ariz. 344, 778 Pp.2d 1240 (1989). The Dodge court reasoned that -
Sureties are insurers and, *“asg insurers, Sureties have the same

duty to act in good faith that we recognized in Noble and Rawlings

8
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V. Apodacal.]” Id. at 345- 46, 778 P.2d at 1241-42 (citing Nobie v,
Natlonal American Life Ins. Co., 128 Ariz, 188, 624 p.24 866 (1981)

and Rawlings v. Apodaca, 151 Ariz. 149, 726 P.2d 565 (1986))..
21 The Dodge court e;plalned that the two “most‘important
factors" that create a spec1al relatlonshlp “for Wthh we wouldA
recognlze a tort actlon” for breach oﬁ the . duty to aot 1n good
.falth are “(1) whether the plaintiff contracted‘for eecurity or
retectlon rather than for profit or commerc1al'advantage, and (2)
whether permlttlng tort damages ' will prov1de a substant1al
deterrence against breach by the party who derlves a cémmerc1al

[}

beneflt from  the relatlonshlp Id. at 346, 778 P.2d at 1242
(quoting Rawlings, 151 Ariz. at 159, 726 p.24 at 575) . c
22 We find the analysis of the factors<set'forth in.Dodje..
'controlling, and conclude that a bad faith tort claim is avallable‘
to Garrldo based on the 1mpL1ed duty of good, falth and fair
dealing. First, the purpose oé the statutory bond is to provide
“security or bProtection” for persons flnanclally 1njured by a
dealer’s breach of the obllgatlop to prov1de title to a vehicle,
not to provide any “profit or commercial advantage' to either the
purchaser of the bond or the clalmant

923 Second, permltting tort damages Wlll ‘Provide ' a
substantial deterrence: against breach by the pParty who derives ga

commercial benefit from the relatlonshlp.’” Id. 1In this case, Star

derives a commercial benefit from issuing vehicle dealers surety

9
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contracts. perﬁitting tort, rather than only contract damages
deters sureties fronlbreachlng their ogllcatlons tb 1nvest1gate and
pay claims to persons who have “suffered loss” because of the
dealer’'s failure to deliver title As the court in Dodge noted,

“the whole purpose of insurance is defeated if an 1nsurance company

can refuse or fail, without juStlflcathD, to pay a valid claim,.

is intended.* r1d. at 347, 778 P.2Q at 1243

q24 Star contends the Dodge ratlonale is 1nappllcable because
Garrido did not directly contract w1th Star to provide the bond to
protect him ‘from calamity; 1nstead Contlnental contracted with
Star to provide a bond to satlsfy its statutory obllgatlon Star

“

cites Beaudry v. Insurance Company of the‘Wést, 203'Ariz. 86, 92-
93, 99 24-25, 30, 50 P.3d4 83s, 842743 (App. 2002), for the
principle that few.%hird—party relationships give rise to bad faith
tort claims because the contracc damages adequately protect the
plaintiff’s interests. -

25 While we agree with the holding in Beaudry, we'find it
inapplicable here. Beaudry was a case where the plaintiff
contracted for commercial advantage rather than protection from
loss. The pertinent contractual breach was the insurer’s alleged

bad faith failure to pay dividends on a worker‘s compensation

policy at the expected rate. Id. at 92, q 25, 50 P.3d at 842.

10



collateral contractual benefits such as the “refund of a portion of

the premium paid” at issue in that case.' Id. Our supreme court
has recognized a third—party bad faith claim even in the face of an

“exclusive” statutory remedy. See Hayes v, Continental Ins. Co.,

178 Ariz. 264, 275, 872 p.24 668, 679 (1994) (holding an injured

. .
worker may bursue bad faith ¢laim against employer’s workers’

)

compensation insurer which unjustifiably denied covérage) .

for the “cont;acted for Security or protection” - the risk of loss
by a customer who has not feceivéd title to the vehicle. Garrido
was the inténded beneficiary of the surety and the . statute
specifically provides that the bond “[i)nures to the benefit of a
person who suffers loss because of éithe;: (1) Nonpayment by the
dealer of customer prepaid title, registration or other related
fees or taxes(; or] (ii) The . . .}dealer’s failure to deliver in
conjunction with the sale of a vehicle a valig vehicle ti.tle

certificate . , ., _« A.R.S. § 28-4362 (2003) (emphasis added) .

11
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“suffer[ing] loss.~ See id.
€27 Further, the relatlonshlp between Garrldo and Star is not

so distant as asserted by Star. Our supreme tourt. prev1ously held

that a bond surety stands in the shoes of the pr1nc1pa1 and that

]
the surety’ s contractual ll&blllty‘ls co- extens1ve with that of the
[

',pr:mcz.pal to the amount of the bond. Tr.z-St:ate Ins, C'o.’ v.
y .

.Maxwell, 104 Ariz, 574, 578, 457 P.24 251, 255'(1969);
l ) )

128  For the above stated reasqns, we conclude that Garrldo is

bond.! The trial court erred in concludlng that such a ‘claim cpuld
not be brought.

2. Evidence of Bad Faith

929 Star’argues that we should, nevertheless, uphold summary

' ! ‘

Judgment in favor of Star bécause Garrido falled to present
adequate evidence from which a Jury could conclude that Star acted A
in bad faith in denying the claim. ‘we disagree.

I
%30 “The tort of bad falth arises when the insurance company

1ntentlonally denies, fails to process or pay a claim without a
reasonable basis for such action.* Noble, 128 Ariz. at 190,v624

P.2d4 at 868 (emphasig added) . “To establish bag faith, [Garrido

This holding is spec1f1cally' limited to the Surety bond
situation presented in conjunction with A.R.S. § 28- -4362.

12



basis for denying the claim and that‘[Sth] either knew about or .
.reckiessly disregarded that lack of a reasongble basis.” Brown v,
U.5. Fidelity & Guar. Co.,'194 Ariz. 85, 93; 1 45, 977 P.24 807,
8;5A (App. . 1998) . in Aétermininq whe££e? the iﬁsurer - acted

reasonably, courts consider the insurex's “investigation and its

‘evaluation and review of the investigative'results.” Id. . “1f the

insurer cbndu;ted a4 reasonable investigation) it can safely ang in
good faith deny“claims that are fairly debatable.f vin geheral; the
isSﬁe whether an insurer aétéd in bad faith iéia Questiqh of fact
fog the jury to resolve.‘ See Réwiaéd v. Great‘States Ins. Co., 199
Ariz. 577, 585, q 21, 20‘P.2d 1158, 1166 (App. 2001)‘(“[I]n'the
context of a motion for summary judgment, ‘[tlhe apprdpriaté,'
Jinquiry is whether there ig sufficient evidence from wbich
reasonable juroFs could conclpde that . ., | tyevinsurer acted
unreasonably and either‘knew or'Was conscious of the fact that itg
conduct was unreasonable. ’ 7) (quoting Zilisch v, Sﬁaté Farm Mmut,
Auto. Ins. Co., 196 Ariz. 234, 1,22, 995 p.24 276 (2000)).

%31 In this case, it is undisputed that the full extent of
§tar’s' investigation consisted of contactiﬁg its ihsured,

Continental, to ask for its explanation, ang requesting that

and Submitting additional documents. Star does not contend, and

the evidence bresented to the trial court does not show, that Star

13
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attempted inﬁependently to verify any of the inforyation itﬁwas
[ . .
provided from eitherAparty. Additionally, Star 8id not even ask

Continental whether it had delivered title to Garrido - the basis
' . _
for Garrido‘s claim. Thys, Garrido presented sufficient'evidence

from which a trier of fact could conclude that Star’s investigation

was inadequate.

132 Moreover, in February 2003, after Garride filed hig

complaint in Justice Court, but before .the parties undertook

'

additional discovery in Cconnection with the bad faith ¢laim, Star

"unconditionally” sent Garrido a chgck fo; $3490 for his “out of
pocket costs, * wighout requiring thaﬁ the amount be treated as a
settlement of Garrido‘s claims. Thé only information Star had
begore it in February that ituapparently'had not cbnsidered in
No;ember was confirmation from Continenta? that i? had not, in
fact, delivered the title to Garrido. A‘jury reasonably couldlfind
that Star knew or éhould have known this information in November,
when it denied Garrido's claimf' and thus did not adequately
. investigate the claim. Alternatively, a jury reasonably could
conclude that if Star, in reviewing the information befofe it in
February, believed that it owed Garrido $3490 "unconditionally, *
then it should have reached the same conclusion in November, when
it reviewed essentially the same information and denied Garrido'’s

claim. See Rowland, 199 Ariz. at 586, ¢ 24, 20 P.3d at 1167 (fact

that insurer eventually endorsed and returned check for costs of

14
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~attempted to do S0). Thus, a Jury reasoriably could conclude that

! .
Star failed to, Properly process or pay the claim."

%33 Star next contiendé that Garrido’s c'laim must fail b_ecause'
]

Although éxpert testimony can be helpful in establis.'hing the

i

. . _ '
incdustry standards for claim processing, or in refuting-a witness's"

testimony that the company complied with industry standards, it is

not required in eévery case to establish a bad faith claim. See,

‘e.g., Rowland, 199 Ariz. >77, 20 P.3d 1158 (finding that trial

court erred in granting summary judgment on bad faith claim;
t | ' v

parties presented no expert tes}:imony); cf. Schwab v. Ames Constr.

Co., 207 Ariz. 56, 61, ¢ 20, 83 p.34 56, 61 (App. 2004) (trial

court did not err in finding expex"t testimony regarding standard of

care not required to defeat Summary judgment motion). In this

in the form of a copy of Star‘'s own claims settlement manual’s “*bad

faith” section. The manual included as signs of bad faith items

e e



i, ' !
such as “in@dequate investigation,” “delays in bayment, “  ang
] . f
“forcing insureds to go to court or arbitration.~ This was
sufficient to withstand the motion for Summary judgment .

i
qA34 Finally, Star argues that Garrido never provided

never made the payment due on September 28., Thus, Star argues, the
'repossession and Corresponding failure to déliver title were legal
and reasonable ag 4 matter of law. We disggree. ' '

%35 The factﬁ, taken in a lighé favorable to Garrido, show
that Continental’sg failure to .deiiver the title may have
brecipitated Garrido’s failure to make the payment due.oﬁ September
28; Garrido stated that he was becoming concerned beéause
Continental seemed to have “disappear?d' without Providing the
title and registra;ﬁon documents promised. It ig at least arguable
that, after the dealer failed toldeliver the title within forty-
five days as Promised, stillyhad not dg%ivered title after ninety
days, failed to deliver Payment vouchefé;as promised, andg appeared
to be simply “vacating” the lot where the car was purchased, a
customer might reasonably be reluctant to mail a pPayment to a new,
California address, with no assurance that he would ever receive
the title to the vehicle. Certainly the Phoenix‘Police Detective’s

conclusion that Continental had engaged in widespread fraud

16
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Supports this conclusion, Moreover,‘ given the promlse in
Continental’s letter that late 'fees would be waived during
September, and given that the payment was only six days late when
Continental initiated repossession, a Jury'certalnly could,questlon
whether the repossession was “reasonablef os justified‘as a matter

of law. ) ‘ '
9436 Additionally, al though Garrido apparent ly nev‘er delivered
a copy of his insurance policy, he did'delivef a.copy of his
insurance card. And Garrido had pald more than flfty '‘Percent of
the purchase price by the time the vehicle was repossessed In
these Ccircumstances, a jury could reasonably conclude that, if not
waived by Contlnental s actlons, strict enforcement of the
requlrement to provide a copy of the entire insurance pollcy, and
strict enforcement of the payment deadllne 'v1a reposssession of the
vehicle, was not reasonable. |

€37 In ligh;-of the facts presented to the trial. court,
reasonable mlnds could differ regarding whether Garrido’s actions
and inactions’ justified Continental‘’s fallure to deliver the title
and subsequent reépossession of the vehicle, Additionally,
reasonable minds could differ regarding whether Star adequately
investigated those facts before denying Garrldo 5 claim.

938 Finally, Star contends that Garrido did not disclose or

provide evidence of any tort damages resulting from Star's alleged

bad faith. Garrido contends that, if he can prove his bad faith

17
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claim, he is entitled to recover the attorneys’ fees incurred in
(]

1

prosecuting the claim as tort damages for bad faith. We agree.

939 "Our courts have held that attofney's fees incurred to

obtain the benefits of a cohtract of insurance are recoverable in

a bad faith action.” Schwartz v. Farmers 'Ins. Co., 166 Ariz. 33,

. ! ! }
35, 800 p.2d 20, 22 (App. 1990). “The recoverable'attorney’s fees
. A | , . ) .

‘are, of ‘course, limited to those incurred to pursue the contract

i

'claim and.may not include‘any fees Oor costs incurred in. the bad

faith claim.” 1d. at 36, 800 p.24q @t 23. As Garrido explaing, ‘if

Star had'paid his claim in November, the lawsuit'wouldonot have

been necessary. Thus, if Garrido can show that Star unfeasonably.

refused to pay the claim in order to force him to litigate, he can

recover as damages the attorneys’ fees he’ has incurred in

)

‘Prosecuting the claim.?

¢

3 Star contends that Garrido fraudulently inflated the amount
of the claim, by stating that hel had paid $2000 down when, in fact,
Continental never Processed the $2000 debit and never received the
$2000 down payment. Garrido has presented facts that, if believed,
would show that there may have been some confusion about what was

paid and when and/or that'his new attorney may not have realized

that Garrido had recovered the $2000, but Garrido did not intend to
defraud star. Additionally, although Star claims that Garrido, at
least, should have been aware of the true facts, regardless of his
attorney’s alleged confusion, we note that Garrido apparently does

court. Absent an actual determination by the trial court that
Garrido attempted to defraud Star, we decline to attempt to
determine whether Garrido’s explanations are Ccredible or to resolve
these factual conflicts on appeal. We therefore decline to find
that fraud or deceit is a basis for upholding the trial court’s

(continued...)-
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q40 ‘Because Garrido presented adequate: evidence from which a

jury could determine the applicable'stan@ard,of care, and could

.conclude that Star breached the standard and'acted in bad faith in

! .
denying Garrido’s claim, we decline to uphold the trial court’'s

dlsmlssal of Garrido’s clalm on the alternatlve ground ‘that it was

not supported by sufflc;ent evidence, to w1thstand a summary

fjudgment mdtion,

;' B. 'Suruty Bond CIaim

q41 - In its cross-appeal, Star cbntends'thattthe tfial éourt

efréd by remanding the underlying surety boud claim tg Justice
. , |

Court. Because reinstatement of the bad faith claim brings the

total damages sought back up to the jurisdictional limit of”tﬁe

Superior Court, we need not consider whether the trial court,

properly remanded -the claim; the remand order is reversed so that

the trlal court may consider both claims together

c. Attorneys’ Fees on Appeul
q42 Garrido requests an award of attorneys’ feeéion appeal
pursuant to A.R.S. § 12-341.01 - preéumably pursuant to subsection
(A), which allows an award of fees to the prevalllng party in an
action arising out of a contract. In our discretion, we deny
Garrido’'s request for attorneys’ fees pursuant to A.R.S5. § 12-

341.01(A) because the merits of Garrido’s claim are still

}(...continued)
summary judgment. Nothing prevents the trial court from
considering this theory upon remand.
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unresolved. He is, however, entitled to an award of taxable costs.

1
)

See A.R.S. § 12-341.
CONCLUSION

43 . For the foregoing reasons, we reverse the trial‘ court’s

order and remané:l for further proceedings‘ consistent; with this

decision. ’ .

i

JON W. THOMPSON, Presiding Judge
CONCURRING: , ) .

JEFFERSON L. L PRD, Judge

SUBAN A. EHRLICH, Judge ’ | ,
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