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COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

08-J-118
COMMONWEALTH OF MASSACHUSETTS

vs.

FREMONT INVESTMENT & LOAN & another.}

ORDER -

Pursﬁant to G. L. c.. 231, § 118 (first par.), defendant
‘Erem6nt Investment & Loan (Fremont) haé timely ﬁiled (1) a
peﬁition for interlocutory relief from‘a February 25, 2008, order
of tﬁe Superior Cdurt entering a preliminary injunction (the
‘initial order), and (2) a'suppieméntal petition for inferlocutory
relief from a March 31, 2008, order of the Superior Court
modifying ﬁhe injunction (the modification order).? Fremont's.
sole request is that the single justice reverse the orders in
question. For the reasons that follow, I decline to do so.

1. Background. -On October 4, 2007, the Commonwealth, acting
éhrough the AtEorney Generai, commenced this action adainst

Fremont, a California state-chartered industrial bank, alleging

1 Fremont General Corporation.

« % I acknowledge the amicus briefs filed by: (1) The American
'Financial Services Association, The Consumer Mortgage Coalition,
The Housing Policy Council of the Financlal Services Roundtable,
and the Mortgage Bankers Association; and (2) The Securities
Industry and.Financial Markets Association and the American
Securitization Forum. s .
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that Fremont engaged in unfair and deceptive acts and;practices'
in violation of G. L. c. 93A, § 2, in its origination and
éervicing of subprime.mortgage loans in Mas-s'achusetts.3
Thereafter, on December 28, 2007, the Commonwealth moved for a
preliminary injunction barring_Eremont, during thé peﬁdenc; of>
this action, from initiating or advancing any foreclosure on ény
df its residential mortgage loans in Massachusétts without the
written consent of the Attorney Geﬁeral's office. At that time,
approximafely 2506 such léans were at issue. . o

on February'ZS, 2008, a judge of the Superior Court granted
a prelimingry injunction, the terms of which are discussed below
and dupiicated in Appendix A. RApplying éhe balancing test set
forth in Packaqing Industiies Group, Inc. v, Chepey, 380 Mass.
f609,‘616j617 (1980), and takiné ipto account the public idterest,
as i; required when it is the Aftorney General who seeks a
preliminary inﬁunétion pursuant to her authority under G. L.
c. 938, § . 4, gge Commonwealth v. Mass. CRINC, 392 Mass. 79, 88-89
c1934);'cQ¢mggwga1gb v. ELM Medical Laboratories, Inc., 33 Mass.
App. cz.'71, 83 (1992), the judge found (1) that the Commonwealth
isvlikely to pfevail in proving that many of the subprime
mortgage loans offered by Fremont to finance its bqrrowers‘

principal residences ana bearing each of four specific

, - 3 Also sued was Fremont's parent corxrporation, Fremont
‘General Corporation, but this defendant has not.joined in the
petition.



chafécteristics, are "unfair" under G. L. c. 93A, because Fremont
Xnew 6r'£easonably should have expected that these loans were
ﬁnduly vulnerable. to foreclosure; (2) that the balancelof harms
fa&ored the grénting of the injunction; aﬁd (3) that injunctive
relief would serve the public interest. -
The four loan characteristic¢s identified by the judge are as
follows: (1) the loan is an adjustable rate mortgage with an
intraductory period of three years or less; (2) the loan has an
introductory or "teaser" rate for the initial period that is at
least 3% iower than the fully indexed rate; (3) the borrower has
a debt-to-income ratio that would have exéeeded 50% if the debt
- were measu;ed-undér the fully indexed rate, as opposed to the
introductory rate; and (4) the loan-to-value ratio of the loan‘is
lOO%; or the loan carriés'a substantial prepayment benalty or the
loan éarries a prepayment penalty that extends beyond the
introductory penalty. The judge reasoned that where loans have
the first fhree characteristics, it is to be expected that the
borrower will not be able to meet the scheduled payments once the
"téasér“'rate expires at the close of the introductory period,
and thét-fhe loan will be "doomed to foreclosure” unless the
gorrower is abie to refinance the loaﬁ at or around the close of
thé introductory period; and where loans also have the fou?tﬁ
Icharacteristic, the borrower has no realistic'prospect of being
able tol£efinénce should housing prices decliné. The judge

J
1



@juuo wZl

concluded that, "[gliven the fluctuations in the‘housing market
and the inherent uncertainties as to hﬁw that market will
-fluétuate over time, this Court finds that it is unfair for a
lender-to issue a home morﬁgage loan secured by the borrowe;'s
principﬁl dwe;iing that the lender reasonably expects will fali )
_into default once the introductory.period ends unless the fair
" market va}ue of the home has increased at the close of the
introductory period. To issueAa home mortgage loan whose success
relies on the hope that the fair market value of the home will
increase during the intfoductory period is as unfair as issuing a
- - home mortgage loan whose success depends on the hope that the
borrower's income will increasé'duriné the same period.f

| As interim relief, and with the stated objective of crafting
a "carefully measured prelimipary injunction,” the Jjudge
established a protocol for the initiation or advancement by
Fremont of foreclosures on its Massachusetts mortgage loans. The
éfotocol distinguishes between loans that are "presumptively
-unfai:,"'and-those that are not. A "presumptively uﬁfair"'loan
is one that possesses.eéch of the four characteristics set out
above; arnid is secured by the borroyer's principal dwelling, which
is .neither vacant nor uninhabitable. '

As to any mortgage ioan that Fremonf_contends is not

presumptively unfair, Fremont must give written noticé of its

‘intent to initiate or advance foreclosure, in order to give the
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Attorney General the opportunity to dispute whethe% the loan
indeed falls within this category. 1If the Attorney General does
not object to Fremont's categorization, Fremont may procéed with
thg'foreclosupe, but if the Attorney Geneial.disaéree§ with
Fremont's éateéorization, and the'partieé are unable to resolve
their differences, Fremont may proceed with foreclosure only with
the prior approval of the court.

As to loans that Fremont acknowledges to be within the
‘“presumptively'unfair" category, Frémont must give the Attorney
‘Cene;al 45 déys advénce written notice-of proposed foreclosure,
identifying the reasons why foreclosure neveﬁtheless is
' reasonable under the circumstances.? Agéin, the-Attorney General
has the opportunity to object, and the parties have a window in-
which to resolve their differences. Falling that, Fremont méy
précéed'withfforeclosure only with the prior approval of the
'court;

, - In situations where the court must decide whether or not to
approve a foreclosure, the judge will consider the following
factors: (a) whethér the loan is actually unfair and agtuélly

-secured by the borrower's primary residénce, which is both

) ‘1 Fremont may demonstrate that a presumptively unfair loan
is not actually unfair, e.g., by showing that.the borrower had
other assets that realistically could have enabled the borrower
to meet. the scheduled payments and avoid foreclosure, or had
other reasonable means of obtaining refinancing -even if the fair
market price of the mortgaged home had fallen.
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_inhabited and inhabitable; (b) whether Fremont has taken
reasonable steps to "work out" the loan and avoid foreclosure;
and (c) whether there>is any fair or reasonable alternative to
foreclosure. As the judge further explained in the modification
ordexr, the injunction is intended to operate only to "ensure that
Fremont take all reasonable steps to help borrowers avoid
féreélosure on unfair loans it issued, and explore fair ang
reasonable alternatives to foreglosure. If Fremont has taken
such reasonable steps (which Fremont contends it routinely
takes), thén this Court will approve the fo;éclosure."

On Marxch 20, 2008, less phan one month .after the entry of
the prgliminary injunction, Fremont issued a press release
anpouncing ?:ﬁat it had entered inté an asset purchase agreement
Qith Carringtoﬁ Morfgage Services, LLC (Carrington), whereby
Fremont would sell its rights to service mortgage loans currenti_l.s/
owned by certain securitization trusts sponsored by Carrington's
parent company. Pursuant to this agreement, approximately 300
Magsachusetts.ﬁortgage‘loags that were serviced, but not owned,
By Fremont were scheduled to be sold to Carripgton at a cloéing
on April 1, 2008. Uﬁde: the terms of the agreement, Carrington
expressly did not agfee-tq accept the obligations imposed upon
Frémonﬁ under the prelim;nary injunction.

- On March 21, 2008, the Commonweaith filed an‘emergencf

motion to modify the preliminary injunction to prohibit Fremont
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from selling, transferring or assigning any\Massachusetts
residentiai mortgage loan originatéd by Fremont unless Fremont
and the assignee agreed in writing that the assignment would be
subjeét to the preliminary injuﬁction, the obligations of the
-injunction were assigned, and the Commonwealth was provided with .
fhe written agreement of the proposed assignee in adﬁance of.the
sale:. On March 31, 200&, the judge issued the modificatién

~ order, augmeﬁting the injunétion to include terms {set out in
Appendix B), which are substantially the same as those sought by
ﬁhe_Commonwealth; ﬁervér, he declined to impéSe these conaiFions
upon Carrington or té enjoin the”scheduled»sale.

The 5udge féund that.the Carrington sale was pért of an
effort by Fremont to return to adequate capitalization és
mandated by a Directive of the Federal Deposit Insurance
‘Corporation (FDIC), that the sale involved only 300'of the
appréximately 2,500 borrowers whose loans-Fremont owned or
servi;ed, and that enjoining the-sale might prompt the FDIC to
plla-ce Fr’emont gnde:c receivership, an eyeﬁtuality which, the judgel
conéluded, would not be in the public interest. The judge also
noted that Carrington had offered two alternative proposal;-to
the Aftbrney General in keeping with the spirit, if ndt the
leﬁfer, of fhe_initial Q;def..

2. Qiﬁcgséign. When a single justice is called upon to

review the grant of a preliminary injunétion-by a judge of the



trial court, the applicable standard is whether the judge abused
ﬁié discretion, that is, whether fhe judge applied proper legal
Standards and whether the record discloses reasonable support for
his evaluation of factual questions. -See Packaging. Industries

Group, In¢c. v. Cheney, supra at 615; Edwin R. Sage Co. v. Foley,

12 Mass. App. Gt. 20, 26 (1981). The. single justice must take
care not to substitute his or her judgment for that of the trial
court judge -when the record discloses reasonéd support for the

‘Judge's action. See Edwin R. Sage Co. v. Foley, supra. The

single juSticeAindependently may draw cénclusions from the record
to the extent that the order was based upon documentary evidence.

See Alex v. Danahvy, 21 Mass. App. Ct. 488,

490 (1986).

In the presént case, Fremont claims that the judge abused
" his discréﬁion by commi;ting two "fundamental" errors of law.
Put in terms of the standards for a preliminary injunction, see
Packdging Industries Group, Inc. v. Cheney, égg;g at 616-617,
this argﬁment amoun;é £o a contention that the judge inéorrectly
assessed the Commonwealth's likelihood of.success on the merits,
because Frempqt's conduct could not,-as matter of léw, constitute
a violation of G. L. c. 93A. Fremont aiso claims, with respect
to the modification order, that the harm inflicted‘upon Fremont

butweighs any potential'benéfit to the public interest, because

requiring assigriees to abide by the injunction will impede



'Fremont'in its efforts to exit the subprime residential mortgage
rndustry and to improve its financial condition as required by
the FDIC.

a. Allegeg errors of law. The two legal errors alleged by
Fremont are as follows. First, Fremont maintains that -the judge
1mperm1531bly expanded the reach of the Massachusetts Predatory
Home Loan Practices Act, G. L. c. 183C, when he determined that
ioans bearing the characteristics in question may be found to be
unfair. Second, Fremont claims that loans bearing these
_ characteristics are expressly permltted by both federal and
Massachusetts law, and. that they therefore are exempt under G. L.
c. 93A, § 3. Neither argument has merit.

i. Chapter 183C. Chapter 183C prohibits a lender from
making a so called "higﬁ cost eortgage loan," unless the lender
.reasonably_believee-at the time the loan is consummated that the
borrower wiil be able to repay it, based upon tﬁe borrower's
current and expected income, obligations, employment statos and
resources other than the equity in 'the dwelling that secures the
loan. A "hlgh cost mortgage loan" is deflned as a loan secured
by the borrower s pr1n01pal dwelling in which the interest rate
for a first mortgage exceeds by more than elght percentage p01nts_
" the yreld on United States Treasury securities Having comparable -
maturity“periods, or the total poipts and fees .exceed five

A percent of the total loan or $400, excluding up to two "bona fide



loan discount points paid by the borrower to lower the benchmark
rate of interest.” G. L. c. 183C,.§ 2. BARmong other things,
Chapter 183C prohibits a lender from adding prepayment fees oxr
penaities to high cost mortgage loans, G. L. .c. 183C, § 5, and
employs a debt-to-loan ratio of 50 percent as the cut off point
for a statutory presumption that the borrower is-able to make the
;cheduled.payments. G. L. ¢c. 183C, § 4. A violation of Chapter
183C is exbressly deemed a violation of éhapter 93Aa.. G. L.
c. 183C, § 18. “

Klthough the Commonwealtﬁ's complaint alleges that Fremont
issued de facto high cost_loans_witﬁin the scope_of Cﬁapter 183C,
for purposes of the motion for a preliminary injunction, the
Commonwealth did not argue, and the judge did not find that any
of Fremont's loans were "high cost mortgage loans." 'Rhtﬁer, the
judge consulted Chapter 183C solely for the purﬁoée of
éscertaining whethex Ffemont's conduct may be'sai&.to be unfair
under Chapter 93A. This was not error.

It has long been understood that a factor to be considered
in'détermining whe;her a practice should be deemed unfair is
whether itlis-ﬁwithin ag least the penumbra of some common-law,

statutory, or othei established concept of unfairness." PMP

Assocliates, Inc. v. Globe Newspaper Co., 366 Mass. 593, 596
(1975); Datacemm Interface, Inc. v. Computerworld. nc., 396

Mass. 760, 778 (1986). The judge therefore could look to>Chapter
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183C as an established, statutory expression of public policy
that it is unfair for a lender to make a home mortgage loan
secu;ed by the borrower's prinéipalArésidencé id circumstances
Qhere the lender does not reasoqably believe that the borrower
will be able to make the scheduled payments and avoid
foreclosure, .

Furthermore, the 5udge did not rely solely upon Chépfer 183C
in reaching the conclusion that the loans in guestion may be
found to be unfair. He also relied upon guidance from federél
agencies cautioning lenders about making loans that had high loan
to value ratios, that were based predominantly on the foreclosure
value of the collateral, oi that-were adjhstable rate loans
issued without evaluation of the borrower's-abilitﬁ to repay the
jdebt>at the fully indexed rate. Thus, wﬁether_or not the loans
subject'to the injunction can be found to be "high cost loans"
yithin thé ambit of Chapter 183C, there was reasoned support in
iaw and faét for the juégé's determination that the Commonwealth
was likely to succeed in proving that these loans were unfair.

ii. Chapter 93A. § 3. Fremont contends that its conduct in
issuing the subject loans is exempt pursuant fo G. L. c.‘93A,

5 3, because tﬁe'four characteriétics:that troubled the judge
were and are expressly-legal. As an initial matter, the
Commonwealth poiﬁts épt that Fremoht did not assert the exemption

in its answer, as it was required to do. See Fleming v. National

v
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Union Fire Ins. Co., 445 Mass. 381, 389 (2005) ("The exemption

enunciatéd in § 3 is an affirmative defense that must be asserted
in the pleadings_and proved at trial.") WNevertheless, because
Fremont argued-the‘applicébility of § 3 in opposition to the
Commonwealth's motion for a ﬁréliminary injunction, and because
'ﬁhe_Question is an important one, I consider it‘on its merits.

| Section 3 provides: "Nothing in this chapter 'shall apply to
transactions or actions-otherwise permitted under laws as
administered by any régulatory-board or officer acting undex:
statutory authority éf_the [C)ommonwealth Qr-of the United

Statés.' For the purppsé of this section, the. burden of proving
exemptiogs from the provisions of this chapter shall 'be upon the
éefson clgiﬁing the.exempfions.ﬁ It has been emphagized that
this burden is ai“difficult one to meet.” Fleming v. National
Union Fire Ins. Co., supra at .390’ quoting frém Bierig v. E\;grétf
Square Plaza Assocs., 34 Mass. App. Ct. 354, 367 (1993).

' In his_ﬁemorandum of decision, the judge did not explicitly
~address Fremont's § 3 a}gument. _However, the judge considered
ana decided a related i;sue, i.e. whether Fremont's conduct could
be found -to be unfair even if the four loan characteristics in
'question were and are legal. 1In that context, the'judge'- |
correctly relied upon established caselaw holding that-"[f]he
fact\that particular conduct is permitfed by statute or by common

law principles should be considered, but it is nhot dispositive on

' ’ 12



the question of unfairness.” Schubach v. Household Finance

Corp., 375 Mass. 133, 137 (1978). ' See also Kattar v. Demoulas,
433 Mass. 1, 12-13 (2000); Billingham v. Dornemann, 55 Mass. App.
Ct. 166, 176 (2002). | i
| The issue of exemption under Chapter 933, § 3, is, howéver;
Somewhat different. Presumably, if challenged éonduct gualifies
as "exempt,".it is not subjecﬁ to Chapter 93A whether or not it |
conceiQably could be shown to be unfair. ' However, consistent
With the principle that'éonduct compliant with léw nevertheless
méy be found to be unfair, legality alone does not trigger the
ekemptiqn. The availability of the exemption depehds upon

'-whether the coﬁduct is'specifically aqthoriied by another
regulatory regimen. A defendant "'must show more than the mere
existence of a related or'even o#erlapéing reﬁulafory scheme that
covers the tfansaction._ Rather, a defendant must show that such
scheme éffirmatively pexmits the practice whidh is alleged to be
unfair or deceptive.'" Bierig v. Evg;étt Sguare Plaza Aségcg.,
supra at 3%7 n.l4, quoting from Gfeaney, Chapter 93A Rights and
Remedies ‘6-4 (1992) (emphasis in original)._-See also

. Commonwealth v. DeCotis, 366 Mass. 234, 239-240 (1974)

(defendants did not show that under laws as administered by board

éf health they'were permitted to imposeland coliect mobile home

‘resale fees); Lowell Gas_Co. v. Attorney General, 377 Mass. 37,

42 (1979) (Chapter 93A may apply even where other statutes and

- ' © 13



regulatory,. systems provide concurrent coverage of common subject
matter) .
This test is to be applied to the particular practice at

issue, as illustrated by_DgggSggale v. Odgqden Suffolk Downs, Inc.,

29 Mass. App. Ct. 658, 662-663 (1990). In thét case,-if was held
that the plaintiff's claims based upon the right to recover
winnings on wager were exempt from Chapter 933, because they weré
exclusively governed by G. L. c¢. 128A, (including its private -
r;ght of action provision) and racing commission_regu;ations
éromulgatea thereunder. . Howevef, the plaintiff was pexmitted to
go foxrward with his Chapter 93A action to the extent that he
alleged other conduct -- the ;urrehder and issuance of winning
tickets -- that was not shown by the defendant to be regulated or
ﬁe?mitted by the racing statute and regulations, even though thi;
' conduct related to activity generally Addféssed by Chapter 128.
Given the har;ow scope of § 3, I conclude  that Fremont has
not showr that is likely to meet its'Burden §f'proving that ifs
COndﬁct is, exempt, ana that the injunqtion_therefore should not
be distﬁrbed on this basis. Significantly,'the unfair practice
-at issue here is the combination of loan characteristics used by
‘Fremont, which, the juage determined, operate‘together t6 "doom" -
3 loan to foreclosure unless there is an increase in the fair
market valhe of the home during the introductory périod of the

loan: Fremont has pointed to -no law, regulation or advisory that

. ' ’ 14



afflrmatlvely permlts this combination of loan characteristics.

At most,- Fremont has cited regulatlons that authorlze the use of
1nd1v1dual mortgage features, or that are directed to an
aggregation’ of rlsk factors dlfferent from the comblnatlon relied
upon by the j_udge.S Furthermore, far from affirmatively
ﬁermitting théJaggregation of loan features at iséue here, one
gﬁidance cited by Erémont'actuall& warns lenders that when they
combine éertain risk factors they must show that they employ
other mitigating features such as lower loan-to~value and debt-
to-income ratios, in order to ensure that borrowers can repay
fﬁeir ioans and avoid default. See Interagency Guidance on
Nontfaditional Mortgage Product Risks, 71 Eed. Reg._58,609 (Oct.
4, 2006) at 58,614. In short, Fremont has not shown that it will
he able to carry the difficult burden of‘proving fhe
applicability of the § 3 exempﬁion to thelloans at 1lssue here.
Balapncing of barﬁs. Fremont claims that the modification

order extending the injunction to assignees will impede its

5 One such guidahce focuses on the comblnatlon of three risk
factors. (1) adjustable rate; (2) underwriting on reduced
documentation; and (3) use of second-lien loans.

See Interagency Guidance on Nontraditional Mortgage Product
Risks, 71 Fed. Reg. 58,609 (Oct. 4, 2006), at 58,611 and 58,613.
Andther guidance adds prepayment penalties to these factors,
permitting their use only where the lender offers a reasonable
time for the borrower to refinance prior to the loan's adjustment
to a higher interest rate, and such penalties do not extend

beyond the introductory period. ' See Statement on Subprime

Mortgage Lending, 72 Fed. Reg. 37,569 (July 10, 2007), at 37,571-
572. . ) -
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t ability to sell its loans and servicing obligations and thereby
interfere with its efforts to improve its deteriorating financial
condition as regquired by the FDIé. According to .Fremont, this
harm outweighs any potential-benefit to the public, and the judge
'thereforelshquld not have issued the modification order.

Tt is evident from the judge's March 31, 2008, memofandum,
that the .judge- thoroughly considered the cgnsequences of
modifying the injunction. After taking into account freﬁont's
concerns and the potential impact upoen all of Fremont's
Méssachusétts borrowers, the judge chose not to enjoin the

\Carrington-sale-or to require that Carringgon agree to abide by
the preliminary injunction. Instead, the judgé modified the
injunction only as to future sales. The judge noted that
Eremont's contention that it would have difficulty selling its
ioans and servicing obligations was supported only by the
affidavits of Fremont's own employees,. réther than by any
‘impartial'exéert in the mortgage industry.® He correctly

observed that the protocol established by the preliminary

1

® In support of the position that its ability to sell loans
and servicing obligations would be impaired by extending the
injunction to assignees, Fremont presented the affidavit of Vice
President of Secondary Marketing, Michael Koch. The Koch
affidavit '1s not convincing. It states only that unidentified
potential buyers have been unwilling to purchase Massachusetts _
loans due to the pending litigation and that even if Fremont were
dble to identify a potential purchaser, "I believe that the price
offered for such loahs or the MSRs relating to such loans,
together with demands for indemnification would make the sale of -
such loans or MSRs relating to such loans highly impractical."
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-injunction is modest and designed ﬁerely to ensure that fair and
'reasonablé alterna£ives to foreclosure be explored; that Fremoﬁt
has yet to tesg the protocol; and that the protocol'gén be
médified if it tﬁrns out to be onerous.  The judge concludéd that
‘while third pérties may be wary of purchasing loans or servicing
obligations thaﬁ_require them to accept the obligatiqns of tﬁe
injﬁnction; "this Céurt is confident thgt ;hey‘will be
'increasinng_wil;ing to do sc once the? see that the ogligations
are eminently workable." He further concluded that any discount
that Fremont may be regquired to offer to assigneeé is "simply'thel
/price that Fremont must pay for having entered into the unfaif
loans in the first place:“ -

.It is evident from the judge's decision that he carefully
took iinto account pot?ntial prejudice ‘to Efeﬁont but determined‘
that Fremont‘s>concérns were ill4founded and tbat the public
interest would best be served by modifying the injuncfién to
ensure that Massachusetts borrowers retain the benefits of the
iajunction if and when Fremont assigns loans and servicing
obligations in the future. The judge's decision to modify the
injunctiqnlin éhis fashion was reasoned and éﬁpported. It was
hot an abuse of discretion. .

3.'Conciu§ion. For fhe fqregoing reasons, the petition aﬁd
supplemental petition:arg denied. I note that Fremont_hés not

put this case in a posture where plenary review of the
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preliminary injunction is available as of right;’ nor has it
requested in its petiﬁion that the single justice authérize
pienary review. I therefore wili not facilitafé further review
bn my own ipitiative, on the assumption that Fremont may prefer
that the case remain in the hands of the trial jpégé, who is in
the best-position to respond rapidly to changing factual o
qircumstances or new legislative or regulatory develqpments.
Nevertheless, in view of the public importance of the issues
involved, if thié assdmption is incorrect, Fremont may reéuest
that the single justice report this matte; s0 that it may receive
full panel review. See Cassidy v. Caomm '-r. of E,r;vi_rgnmental
Manggement; 7 Mass. Bpp. Ct. 898, 899 (1979). Any such reguest
shall be médﬁ by motion filed on or before May 15, 2008, and
shall set forth a proposed timetable for briefing and argument.
The Commonwealth shall have ten days in which to fespond to the
ﬁofion.

By the Court (Cohen, J.),

//kéktg\Jﬂk‘..~_

Clerk

Entered: May 2, 2008.

7 Fremont -did not file a notice - of appeal pursuant to the
second paragraph of G. L. ¢. 231, § 118.
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APPENDIX A

February 25, 2008 - ORDER

.For the reasons stated above, this Court hereby ALLOWS the

Attorney General's motion for a preliminary injunction to the

extent that, pending final adjudication or further order of this

Court, this Court ORDERS as follows:

1.

Before initiating or advancing a foreclosure on' any mortgage
loan originated by Fremont that is (a) NOT presumptively

"unfair, because it does not possess each of the four

characteristics identified above, or (b) NOT secured by the
borrower's principal dwelling, or (c) that is -secured by a
dwelling that is vacant or uninhabitable, Fremont shall
first give the Attorney General 30 days advance written
notice so that the Attorney General can verify that the
proposed foreclosure falls outside the scope of this

‘Preliminary Injunction. If the Attorney General has not

given written notice of an objection to Fremont by the 30
day, based on her finding that the loan is presumptively
unfair and is secured by the borrower's principal dwelling
and that the dwelling is both inhabited and inhabitable,
Fremont may proceed with the foreclosure. If the Attorney
General has given written notice of an objection, Fremont
shall proceed in accordance with paragraph 2 below.

"Beforé initiating or. advancing a foreclosure on aﬁy mortgage

loan originated by Fremont (1) {a) that is presumptively-
unfair, because it possesses each of the four

.characteristics identified above, and (b) secured by the

borrower's principal dwelling, and (c) where the dwelling is
neither vacant nor uninhabitable, or, (2) in which the
Attorney General has provided a written objection in
accordance with paragraph 1 above, Fremont shall give the
Attorney General 45 days advance written notice of the
proposed foreclosure, identifying the reasons why
foreclosure 1s reasonable under the circumstances and/or why
the Attorney General's written objection under paragraph 1
above is in error. If the Attorney General has not given
written notice of an objection to Fremont by the-45*.day,
Fremont may .proceed with the foreclosure.

If the ‘Attorney General has timely given a written objection
under’ paragraph 2 above, the Attorney General and Fremont

i



shall within the next 15 days attempt to resolve their
‘differences regarding the foreclosure. If these differences
have been resolved, the Attorney General will notify Fremont
in writing that she has withdrawn her written objection. If
these differences are not resolved, Fremont may proceed with
the foreclosure only with the prior approval of this Court
(or a special master appdinted by this Court, (which it may
seek on the 16 day.

.In considering whether to approve the foreclosure, 'this
Court will determine (a) whether the loan is actually unfair
and is actually secured by the borrower's primary residence
that is both inhabited and inhabitable, (b) whether Fremont
has taken reasonable steps to- "work out™ the loan and avoid
foreclosure, and (c) whether there is any fair or reasonable
alternative to foreclosure. This Court will seek to
.expedite these decisions but, 1f the number of such ‘matters
grows too large, this Court may need to appoint a special
master to assist the Court,
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APPENDIX B

March 31, 2008 - onggn

_Eor'the reasons stated abové, this Court hereby ALLOWS the
Attorney General's motion to modify the preliminary injunction to
the extent’that,;pending'final adjudicétion oﬁ this action or
further order of this Court, tﬁis Court ORDERS as follows:

1. Pending final adjudication of this action or further
oxrder of this Court, Fremont shall not sell, transfer, oxr
assign (i) any mortgage loan originated by Fremont that is
secured by any residential property in Massachusetts,.

(ii) the legal obligation to service any mortgage loan
originated by Fremont that is secured by any. res;dentlal
‘property in Massachusetts, unless:

a. Fremont gives the Massachusetts Attorney General
written notice of its intent to enter into such an
assignment, including a copy of the proposed agreement, at
least five business days beéfore executing the purchase
agreement

b. the obligations of this Court's Preliminary
‘Injunction, including but not limited to this restriction
upon further sale, transfer, or assignment, are also
assigned with the sale or assignment of the loans or
servicing rights,

' . €. the assignee agrees in the written assignment to be
governed by the terms of the Preliminary In]Unctlon and its
obligatlons, and .

d. a copy of the executed written assignment is
provided within- five business days of its execution to the
Axtorney General. .

. 2. Notwithstanding this modification, Fremont is not
enjoined from closing on the Asset Purchase Agreement entered
into with Carrington on March 17, 2008, provided this Agreement
closes before May 25, 2008.
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