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1 in its capacity as Receiver for )
MERABANK, et. al.,

DefendanLs. i

S T e L ;

4 Having considered defendant Student Loan.Marketing‘Association'sg

!

5 {Sallie Mae’s] morion ro dismiss, the court concludes as follows: E
8 Backaround

7 The lead case in this group of consoclidated cases {34-2402] was

{
|
:
8 removed from state court on Necember 1, 1594 by the United States;

9 Department of Educarticn after the plaintiffs tiled a verified secondj

10 amended complaint adding the department as a defendant. The court
i

11 consolidated two similar cases, CIV 85-336 and CIV 95-375 . |

i

2l Plaintiffs subsequently filed a third amerided complaint in 94-2404 on|

I . I

13 behalf of plaintiffs, all persons who enroclled in American

14 Institute’s courrt reporting program from May of 1985 through December!
15 of 1592, !
16 Plaintiffs are former students of American Institute’s courtf
17 reporcter program. Defendants are American Institute, umerousg
18 |

student lcan lendecrs and guarantors, referred o as Financial{
i

18 Defendants, and two school accreditarion associations.

20 Plaintiffs allege in their thirg amended complaint that they|

ralied on misrepresentations by American Institure Lo enroll in ihe.

18]
-

22 program and take out student loans tec fun their education.|
i

23| Plaintiffs further allege thal American Institute acted as the agent,

|

24 for student loan lenders and guarantors, rafarred to in the complaint'
23 s Lhe "financialw defendants. Plaintiffs further allege that thel
;

28 agencies that guaranteed ©r purchased their loans on the secondaryf
f

T —
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rket are subject to defenses to enforcement of the studant loans

because those agencies are not holders in due course. Th&refore,f

N

plaintiffs allege that the student loan defendants are liable for

!
i
H
l

4 American Institute‘s misrepresentations.

Plaintiffs’ first claim requests declaratory judgment that thayf
8 do not owe the student lcans to American Institute and the Financialj
’ Defendants; reguests refunds for all paymerncs,; a permanent injunction{
from further collection or submission of adverse credit reports; anf

i
order requiring American Institute to cancel and withdraw all adversef

457

9 |
10 credit reports and an order prohibiting American Institute and the;
11 financial defendants from transferri ng or assigning the loans during§
12 the pendency of this litigation. Count two of the third amendedf

13 complaint alleges Arizona consumer fraud under A.R.S. §41*1522§

14 gainst all detendants. Count three alleges state racketeering undexr:

i
) A.R.S8. §813-2301(D) (4) and 13-2310 against all defendants. Count;
18 four alleges innocent misrepresentation against all defendants.

i

17 Count five alleges negligent misrepresentation against  all

18 defendants. The sixth count alleges Arizona common law fraud againstf

19 all defendants. Count seven of the third amended complain- al*egca
20 conspiliracy to defraud against all defendants. Count eight allegeﬂ
21 breach of contract against American Institute. In count nina,

laintiffs all b h of chird b st
22 pl +iLs allege breach of third party enaficiary contract agains m

7% the school accreditors ACICS and NCRA. Count ten alleges fraud in

24 the inducement against all defendants. Count eleven allegesi
25? negligence against all defendancs. Count twelve alleges breach of

j ;
ggf fiduciary duty againgt American Institute. TFina 1ly, count thirteen

i i
I :
!
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of the third amended complaint alleges constructive fraud against.

2 American Institute. Although the complaint alleges class claims,
3 this court has not yct certified a clase in thie case and no motiong
4 is pending. j
5 The complaint in CIV 95-376 was filed by plaintiff Sandr_‘ag
6 Crawford on February 27, 1595. The complaint names as defendants rhe

7 RTC* as receiver of Merabank, the original lender; Bank of America|
. . i
8 as trustee [or Arizona Student Loan Finance Corporation [ASLPCIg

3 Student Loan Marketing Association [Sallie Mae], which hag;
10 consolidated plaintiff’s student loans; Norwest Bank of Minnesota as?
11 trustée for the Higher Education Assistance Foundation Liquidatingg
17 Trust [HEAF]:; Greaat Lakes Higher Education Corporation as guarantorg
13 OT Sallie Mae’s consclidation of plaintiff’'s loan. !
14 Counts one through five of the complaint in CIV 95.376 allcgci
15 fraud, consumer fraud, negligent misrepresentation, state?
18 racketeering and negligence against the RTC, as recelver for

17 MeraRank. Count six requests declaratory and injunctive relisf

18 against Norwest, as trustee for HEAF; Bank of America, as trustee for

19 ASLFC; Sallie Mae and Great Lakes. Because Lhe TC has been
20 dismissed, only the sixth count remains in this case. i
21 Relevant to this motion tec dismiss, Sallie Mae was creatad by

Congress as a federally-chartered national sccondary market for

IAV]
)

23 student lcans. Sallie Mae was established with the specific purposé
za of providing liquidity for student loan investments. 20 U.S.C.A. §;
25 1087-2. Sallie Mae acquires insured student loans under the ?ederaf
25 ;

* The RTC has already been dismissed from this acrion.

4
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Family Bducation Loan Program [FFELP] from lenders and other holders, .

Chus providing new funds with which more student loans can be made . |
Sallie Mae is also an eligible lender for consolidation loans madef
under the FFELP. 20 U.S.C.A. § 1078-3(a) (1) . !
|

Consolidation loans are authorized under FFELD. 20 U.S.C.A. §§

i

1078-3 and 1087-2(c). The FFELP consolidation loan program providesf
that new loans may be made to cligible borrowers who received othérg
FFELP loans in the past. 20 U.S.C.A. §1078-3(a) (1) . The proceeds off
& ¢consolidation loan are paid by the lender to the holder of existingi
student loans te discharge the liability on those loans. 20 U.S‘C.A.E
§ 1078-3(b) (1) (D). Pursuant to statute, a consolidation loan is a?
"new loan" for purposes of §1074(a), 20 U.S.C.A. § lOYB—E{e)(supp.f

1995}, which provides limitatione on the ameunts of locans covered byg

federal insurance for certain periods of time. 20 U.S.C.A. §1074(a}:

|

Sallie Mae has moved to dismise the complaints against it

(supp. 1995).

{
pursuant to Rules 12(b) () and 12 (k) (1) alleging that plaintiff

Sandra Crawford has failed to state a claim upon which relief can ke

granted Dbecause consolidation of rthe loans with Sallie Mae
|

extinguished defenses to payment of cthe original loans and plaintitff
) :

expressly waived any defenses to enforcement ¢f the original loans!

when she consclidated these loans with Sallie Mae.

5
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I. Is Ms. Crawford’s consolidation loan a new loan that
discharged her original loans and extinguished any of her
potential defenses to them?

|

Sallie Mae argues that the consolidation loan obrained by Ms.

§
i
|
i
i
i
5

Crawford, from it ig a new loan that discharged her original student .
. . L i
+oans and extinguished any potential defenses to payment. Mg . !
|

Crawford responds that she consolidated her loans into a SMART LOAN|
i

with Sallie Mae, which is now the holder of the locan, and that thisf

consolidation is not a new loan which extinguished enforcement!
|

defenses. |
Sallie Mae cites numerous bankruptcy cases in which the courtg!

have found the consolidation loans to be "new" loans for the limited|

purpcse of defeating their dischargeability in bankruptcy. See HiatL%

Y. Indiana State Student Assistance Com’m, 36 F.3d 21 (9th Cir.|

1994); In ze Hessslgrave, 177 B.R. 681 (Bkrtcy. D.Or. 1595); In rej
i

Mendndez, 151 R.R. 972 (Bkrtey. M.D. Fla. 1993); In re Saburah, 136$

B-R. 246 (3Bkrtcy C.D.Cal. 1992); United States v. McGrath, 143 R.R.’

820(D.C.D. Md. 1992); In re Martin, 137 B.R. 770 (BKrtcy W.D.Mo..
“ {

i
1952): In re McRinney, 1992 WL 265992 (N.D. Ohio 1992), rev’ing, 120°

B.R. 416 (Bkrtcy. N.D.Chio 1990). These courts have interpreted thef

loans as new loans to advance the strong public pelicy favoring non-i

i
dischargeability of student lecans, In Re Sabhurah, 136 2.R. at 252,
|

and to limit abuse of the GSL program by individuals who first avoid

é
|
i
payment by consolidating and later file bankruptcy to avoid paying

the balance of the loans, In Re Martin, 137 B.R. at 775, These:
courts have generally held that the Statutory period to petition for!

i
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bankruptcy runs from the first repayment date under the consolidation

loan. The defendant argues that because these courts have considered!

the loans to be "new" loans, the consolidation discharges all

defences under the prior locans. However, none of these cases hold!

that the loans are naw loans so that all defenses to the loang that
have been consolidated are waived as a matter of law upon!
!

. . . . . Lo
consclidation. Morxecover, the policy considcrations that moved the|

E
bankruptcy courts to make the "new" loan determination do not app}y;
to this case. Thus, dismissal is not appropriate for the defendanc}

!

on this basis.
{

II. Did Ms. Crawford expressly waive any defenses to the orlglnal
loans by taking out her consolidation loan?

i
Sallie Mae argues that when Ms. Crawford obtained the new%

consolidation loan, she expressly and knewingly waived any defensesi
te enforcement of the original student loans. Thus, the defendant§
argues, Ms. Crawford has no defenses to enforceability ot the newi
loan made by it and her claims against Sallie Mae in the lead and
i

individual case must be dismissed. Ms. Crawford arques that che di dE
not waive hesr defenses, nor did she intend to waive those defensesj
Ms. COrawford argues that because the court must consider the|
language of the application/promissory note to resolve this issue a
motion to dismiss is inappropriate. Normally, the court would agree. 1

However, plaintiff has attached the Application/ Prom:ssory Note as.
™. N . v - . -4 H <y 1 ;
Exhibit D to the Third Amended Complaint. S$he has also attached her

—

aff:idavir stating that she did not intend to waive her defenses when
=sli= siyned the agreement. That arridavit is Exhibit C to the Third

Amended Complaint. BRecause plaintiff has made this evidence part of

~ !
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1 the pleadings, the court can consider the language of the note aral
2 affidavit on this motion to dismiss without converting the motion tof
2 a summary judgment motion. !
4 There is no dispute that the waiver provision is in the !
Application/Promissory Note, which Ms. Crawford signed., and 1t}

l
6 provides, "[i]t 1is my understanding that Sallie Mae will advancel

7 funds on my behalf to creditors. . . in order to pay off those loans.

8 - -I undertake a new obligation, which is not subject to any defenses

g I might have with respect to the loans selected for consolidation.“g

i

] The provision is part of the fine print of a pre-printed feorm
11 contract. i
i2 Ms. Crawford argues that the purported waiver of rights 1is|
13 inadequate ag it is within the fine print of the document and doeg§

14 not contain the word "waiver." At best, she argues, it is amblguousf

15 and shculd be construed against the drafter, defendant Sailie Mae .|
18 Moreovex, she arguesg that econromic circumstances forced FOHSOI;dafIOP'
17 SC the purported waiver will not be given effecr. !
18 Without an express reference to "waiver, " such provisions are at?

19 best ambiguous. A waiver is given effect only when "it represents an,

20 intenticnal relinguishment of a known right.* The parties must haveg
21 aqual bargaining power so that the choice was made freely and fairly
22 and not forced by circumstances. A waiver will not be enforced it iti
23 is a product of coercion or inadvertence. =2alt River Project Agric.!
24 Improvement & Power Dist . v, Hestinghouse Elec. Corp., 143 Ariz. 3684
25 38b, 694 P.2d 198, 215 1984) (torrc remedies); Manzanira Park 'vf

28 Insurance Co. of North America, 857 F.2d 549, 555 {(8th Cir. 1988 ..

D
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1 In this cage, Ms. Crawford‘s affidavic filed with her amended

complaint states that she was not aware of the waiver and did not

3 intend to waive defenses. The provision was in the fine print of a'

|
|
l
i
{

pre-printed form contracc. Ambiguous provisions 1n,pre printed forms
e

5 are construed against the drafter, in this case Sallie Mae. Tavylcr v. ;
i

& State Farm Auto ns., 175 Ariz. 1139, 854 P.24 1134 {1993) ; DarnerT

7 Motor Sales v. Universal Underwriters Ins., 140 Ariz. 383, 682 P.2d§
|

{

8 388, 396 (1984) ; Anderson v. Preferred stock Food Markets. Inc.., 175

3 Ariz. 208, 854 P.24 1194 (App. 1993} . Therefore, the alleged waiver 5
10 should not bs enforced against Ms. Crawford as a matter of Arlzonaf
i law. ’
12 Morecver, even if the waiver had been clear, unambiguous forms?

)

13 will not be enforced by Arizona courts if the party to be bound awal

14 not receive full and adequate notice of the term in guestion. !

S| Gordinier v. Acipa Casualry & Sur, Co., 154 Ariz. 266, 272. 742 p.zdg

18 277, 283 (1987). Ms. Crawford clearly did not receive full andj

17 adeguate notice. Therefore, even if the waiver had been lesg|
!

8 ambiguous, the court still would not have enforced the waiver against’
19 Ms. Crawford. ‘

]
t
1
i

20 In addition, Ms. Crawforg consolidated for economic reasons.
21 Therefore, the court would net enforce the waiver against her. See:

22 Salt River Preciect Agric. Improvement & Power Dist . . Westinghouysge:

25 Elec. Corp., 143 ariz. seg, 385, 694 P.2d 198, 21s 1984) (tor:

i

. ) !

24 rcmedies) ; Manzanita Park v. Insurance Co. of Nor+h America, 857 F.24]
25 549, 558 (8t Cir. i1sg8) . ‘
28 f
|

i
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1 The defendant also argues that Ms. Crawford waived her deferncses

when she requested a deferred payment on her loan. On May 6, 1992,

D

3 Ms. Crawford requested forbearance on her loan because of financial

3 hardship. In return for a three-menth forbearance on her loan;
i

5 payments, she attested that, "I intend to repay my education 1oanj

8 account” and "I will resume monthly payment on 06/18/92." At thatj
7 time, she did not assert any defenses or question her obligation inj
8 requesting an additional grace period. Therefore, rhe defendant:
9 argues that she again waived her defenses. Mz. Crawford responds
10 that the language does not contain the key word "waiver" and that she

i
H

11 never intended to releases her loan repayment defenses.? In this

12 case, the alleged waiver is even less clear than the waiver in the,
13 pre-printed form note and is insufficient as a matter of Arizona law.:

14 1I1. was cthe consolidation of loans a novation that waived:
plaintiff’s defenges to payment? |

15 :
5 The defendant argues that the consolidation is a novation thatf
- extinguished the defensec plaintiff had to payment of her originalg
g lecans. Ms. Crawford argues that it was not a novation. 5
s Novation is defined as the "sﬁbstitution by mutual agreement of;
' :
one debtor or of one creditor far another, whereby the old debt isf
20 !
) extinguished or the substitution of a new debt or obligation for the§
21 i
existing one which is thereby extinguished.” Western Coach Corp. v, !
22
’s Roscoe, 133 Ariz. 147, 152, 650 P.2d 449, 454 (1982) . However, to
; censtitute a valid novation, Lhere must be an "extinguishment of ag
24 ]
previously valid cbligation and an agrasment of all parries *o a new,é
25 * Ms. Crawford’'s affidavic is acttached tec the Third Amended

Complaint as exhibit C.

10 :
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valid contract." Id. Thus, novation requires mutual agreement . Iné

this case, there was no mutual agreement by the parties that Ms.

Crawford was waiving her defenses against payment of the loans..
Thus, novation has not occurred and dismissal is not appropriate for§
a

Sallle Mae on this issue. f

IT IS TEEREFORE ORDERED THAT Defendant Student Loan Marketingj
Association’s [Sallie Mae’s] Motion to Dismiss [doc 16 in COIV 95~376}f
is denied. !

=,

DATED this / day of February 1995.

L / (’J }‘7 /}?
e 4 ;
’{:; véilf{ AVA/\iﬁﬂzk%?
C.A. Muecke
U.5. District Judge |
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