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RICHARD LYNN, CRYSTAL LUEBBERS, 
And all others similarly situated PLAINTIFFS 

v. Civil No. 00-5100 

AA CHECK CASHERS, INC., 
d/b/a Pay Day Check Caehers, et al. DEFENDANTS 

ORPER OF PISMISSAL 

NOW on this ~ day of November, 2000, comes on for 

consideration a number of motions for dismissal (documents #26, : 

#34, #60, #81, #90, #97, #112, #114, #143, #153, #155, #157, #180, 
I 

i 
I 

#228, #253, #272, #282, and #290) and the Court, being well an~ 

sufficiently advised and having conducted a hearin'g on all pending 
I 

motions on Friday, November 3, 2000 in which all. interef;lte~ 

parties appeared by and through counsel of record, finds as 

follows: 

1. On May 16, 2000, the plaintiffs, on behalf of themselves 

and others purporting to be similarly situated, filed this action: 

against more than fifty (50) entities and individuals generally 
I 

comprised of corporations engaging in the check cash~ng business 
i 

and their shareholders, former shareholders, officers, and, 

sureties or insurance companies. 
I 

:2. Plaintiffs seek declaratory and injunctive relief as 
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well as damages from the defendants. 

They have asserted claims under the Truth In Len~ing Act, lS 
, I 

U.S.C. § 160 et seq., the Arkansas Check Ca~hers Act, Ark. Code.' 

Ann. § 23-52-101, et seq., the Arkansas Constitution, Art. 19 Ii 
I 

13, and the Arkansas Deceptive Trade Practices Act, Ar~. Code Ann. : 
I 

S 4-86-101 et seq. I 
I 

Plaintiffs also allege a claim for civil conspiracy under' 

Arkansas' common law. ! 
I ' 

Plaintiffs contend that one or more of the defendants named, 
i ; 

herein owned or operated check cashing business9$ under the 
, I 

: I 

auspices of the Arkansas Check Cashers Act whereby th~y repeatedly 

loaned small amounts of money to one or more of the p1laintiffs at: 
: 1\ 

interest rates in violation of the Arkansas constit~tion. They 
I ' 

allege that these defendants engaged in a civil c~mSPiracy to 
I ' 

II commit the illegal and immoral act of loaning money to the 
, ! 

plaintiffs at usurious rates. If Plaintiffs also contend these 
, i 

t i 

transactions, arguably "loans, 11 violated the Truth i~ Lending Act 

because specific credit disclosures were not 4ade to th~ 

plaintiffs in connection with each of their tranBac~ionB. I 

I 

(a) The transactions of which plaintiffs complain may b~ 

generally described as follows: 
, , 

* a plaintiff presents to a check casher a p~rsonal check 
; 

made payable to that check casher for a certain am9unt of money 
I 

plus certain transaction IIfees." 
I 

* Cash is then returned to plaintiff in an am9unt equal to 
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I 

the face va.lue of the personal check less the 

transaction "fees" owed the check casher. 

total of the' 
, ! 

I 

, , , 

• The terms of a typical transactio? require the check: I' 

i 
casher to hold the personal check for a short peri~d of time,: 

, I 
agreeing not to present or deposit the check for paym~nt until an; 

, I 
; , , agreed upon presentment date (lideferred presentment ~atel1). 

I . i 
* The typical agreement normally permits plainti,ff to redeem; 

the personal check on or before the end of 

presentment date by returning to the check casher 

cash equivalent to the face amount of the check:. 

the defe~red! 
~n 

I , 
amount of: 

, I 

(b) In their complaint, plaintiffs say I defendants' 

intentionally mischaracterized their If fees" as o~es for the: 
I : 

service of deferring presentment of the check: for payment. They' 
I 

say these "fees" are more properly characterized I as interest' 

because these "fees" represented defendants' charge ftr the use Of; 
money given to plaintiffs. Plaintiffs argue th~t the cash 

I 

advances were actually "loans" with the deferment I or "hol~ 
I , 

period" constituting the term of the loan. i Thus, the~ 

I conclude, since defendants failed to comply with
l 

the credit' 
i 

ar~ id disclosures required by the Truth in Lending Act, I they 

violation of the said Act and plaintiffs are ent~tled to th~ 

relief they seek. 

ec) In addition to the foregoing allegations;, plaintiffs 
I ! 

further contend: 
, 

* that defendants intentionally took advant~ge of 

known precarious financial situations by charging u1urious 
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on these "loans"; and 

* that part of defendants' scheme included : encouraging ' 
: i 

Plaintiffs to "rollover" their cash advances, or, in ~ther words, I 
I ! 

to renew the cash advances ("loan") by paying an additional IItee "; 
I ' I 

(more usurious interest) and in return, defendants W~Uld forbear i 

collection of the actual cash advance for another Sho~t period Of: 

time. Thereafter, if customers did not redeem or bollover the
l , 

! I 
caBh advance, defendants would deposit plaintiffs ,! checks an~ 

thereafter threaten plaintiffs with prosecution if ~heir check~ 
i ~ 

were not honored by their banks. , ' 

3. It is noted by the Court that one of the l plaintiffs,! 
I I 

Crystal Luebbers, filed an earlier state court actio1 making man~ 

of these same state law claims against check cashers. ! See crYstal 

Luebbers, an Individual and all others similarly sltu~ted v. Mbne¥ 
I ' 

Store, Inc., et 41., CASE NO. CIV. 2000·11·1, in the ~ircuit cour~ 
I 

of Benton County, Bentonville, Arkansas. 

On l\pril 6, 2000, Benton County Circuit ' JUdJe Tom Keith 

dismissed plaintiffs I action by upholding the constitttionality ot 
. r ,I 

a challenged section of the Arkansas Check C4shefB Act whic? 

denominates check cashing charges as "fees" and not "~nterest~ anr 

provides that the transaction is not a "loan." See A~k. Code Ann! 

I 23-52-104 (b) (1999). Judge Keith's ruling I as to · th~ 
eonotitutionality of this subsection i. currently on rppeal befor~ 
the Arkansas Supreme Court. " 

Plaintiffs' complaint has been served 011 most o! thr 
! 
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I 
I , 
I I 

have the power to entertain only cases they have bee~ authori;ed i 
I 'I 

to hear by the Constitution or Congress. See Kokkonen:v. Guard~an I 

Life Ins. Co. of America, 511 U.S. 375 (1994l:Godfrey lv. Pulitzer I 
I i 

Publ'g Co., 161 F.3d 1137 1141 (8th Cir. 1998). As s,ated above., 

the sole basis for this Court's exercise of sUbj ect matter I 

jurisdiction over plaintiffs' complaint under 28 U. s. C;. § 1331 : is I 

the Truth In Lending Act, 15 U.S.C. § 160. However, lin addition I 
to their claim under the Truth in Lending Act, Plaint

1
'ffS requ~st 

this Court to hear their state law claims by exerci ing pendent I 

I jurisdiction over them. 28 U.S.C. § 1367(a). 

Defendants' F.R. Civ. P .12 (b) (1) motions Chal~enge thiS! 

"court's jurisdiction - - its very right to hear the cate." osborn' 

v. United States, 918 F.2d 724, 729 (8th Cir. 1990). Jccordin91Yt 

when dealing with such a challenge, the Court is "f ee to weigh; 
I 

the evidence and satisfy iteelf as to the existence its power! , I 
to hear the case. 1I Id. "[N]o presumptive truthfuln attaches' 

to the plaintiffs' allegations, and the existence f disputed 

material facts will not preclude the court from ev luating fori 

itself the merits of jurisdictional claims." Id. PIa ntiffs bear: 

the burden of establishing jurisdiction' and the colrt has ,the: 

authority to consider matters outside of the Pl+dingB when I 
determining the existence of subject matter jurisdiction. Drevlow1 

v. Lutheran Church, 991 F.2d 468, 470 (8th Cir. 1993. With :the: 
I 

I FW/9BS. Inc. V. Dalla •• 493 U.S. 215. 231 (1990), 
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foregoing authorities in mind, the Court will 

i 
I 
I 
I 
i 
I , 

exami~e the TILA 
I 

claims more closely. I 
(a) The purpose of TILA is to promote, the inf~rmed use of 

di I
i , ~ I 

consumer credit by requiring consumer lenders to sc rse l.nte~ .. est: 

rates and certain other information deemed critical fY congr~··'1 
See 15 U,S,C, § 1601(a) , The Act requires, inter aliI'" creditors

l
, 

to disclose the cost of credit as a dollar amount Jhe 'fin.nc~ 
charge") and as an annual percentage rate ("APR") in 1he hope ~hatl 
uniformity in credit disclosures will assist cFnsumere 11 
comparison shopping. See 12 C.P.R. § 226. ! I 

I I I 

(b) Congress has specifically authorized the Fejeral Reserv4 

Board to promulgate regulations that "provide for suc1 adiustment~ 
and exceptions for any class of transactions, as in Ithe judgmen~ 

, I 

of the Board are necessary or proper to effectuate th purpose's o~ 

[TlLA), to prevent circumvention or evasion the eof, or tJ 
I 

facilitate compliance therewith. 1I See 15 U.S.C. S l;604(a). I 

- _,I I 
(c) Congress did issue certain regulations I among whiC, 

! I 
was Regulation Z. ! I I I 

A clarification to the official commentary concernin$, 

Regulation Z -- issued by the Federal Reserve Board tnd ~Ubli;Shef, 
on Friday, March 31, 2000 -- attempted to rectify COffUSl.On ~monT 
the courts as to TlLA's application to check cashing ransact~on~l 

The clarification states in unambiguous langu ge that TI~ 

apPli::r t:h:u::a::::s:ic.t::::.'d below, comment 2(a) (1 ) -2 [to II 

Regulation Z] is adopted to clarify that payda loans, I I 
I 
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and similar transactions where there is 
defer payments of a debt, constitute 
purposes of TILA. 

an agree~ent to 
credit fIr the 

See 65 Fed. Reg. 17130. 

The Supreme Court has held that "absent 

repugnance to the statute," the Federal 

regulations implementing TlLA should be accepted by the 

see Anderson Bros. Ford v. Valencia, 452 U.S. 205, 219 

See also 15 U.S.C. § 1604(a) (Congress has authorized the 

Reserve Board to make regulations with the force of 

I 

ObVi~US I 
; 

Boar(1'a 

cour~sl 
\ 

(1981) . 
! ' " 

Fedelal ~, 

\ 

The Court sees no obvious repugnance in the age quoted 

nor is it aware of any authority calling the autho of the: 

regulation into question. Accordingly, the Court believes: it/, 

appropriate to defer to the Federal Reserve Boar's offioial
l interpretation of TILA as it applies to "payday loa sIt or -- as 

such are described in plaintiffs' complaint - - c eck casJingf:': 

transactions. The Court notes in passing that ncluBio!) ~ni'" 
this point is shared by another Arkansas Western U ited St,tes, 

District Judge (Hon. Robert T. Dawson) contained in the cas~ of
l 

Gary Cox, e t a1. v. AA Check Cashers I Inc. e t a1., c~l. vil No. ,DD

J

.' 
2030, Western District of Arkansas, Fort Smith Divis on. 

9. In this Court's view however, the pivotal questiO~., i

l not whether TILA currently applies to check cashing ransact~on 

but, rather, whether TlLA applied to the transact ons at !asu , . 

in this case which all occurred prior to the issuan e of Fede.! raJ 

Reserve Board's March, 2000, clarification. scrutiny or 

-8-
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, 
this question is required because, on its face, the c ari£ica~ion 

i 
seems to clearly provide that compliance with TlLA i "optioI¥1l" 

for a period of time: 

DATES: This rule is effective March 24, j 2000. 
Compliance is optional until ootober 1, 2000. I 

See 65 Fed. Reg. 17129 (emphasis added). 

(a) On the one hand, defendants point out that 

transactions pre-date the Federal Reserve Board's c 

establishing TILA' s application to check cashing t 

Accordingly, they argue the language "optional ,unti 

, 
plainti~fs' 

I; 
arification,' f • 

I ' 
ansactiqns, ' 

October 1, 
'; !:, 

2000" means that compliance with TILA's disclo6fure equirem~ntsl ", " 

was not mandated until October 1, 2000 -- a date
l 

long a~ter . '::;';, 

plaintiffs I challenged transactions had been conclUdrd. "'it 

(b) Plaintiffs, on the other hand, say the Ct,arifica~ionl" 

represented no change in the law and point to lang age thetein, . ,.( 

stating that the amended comment to Regulation Z "doe not pre,entl ,:it~ 
a change in the law. If Accordingly, say intiffs,: 8" .:',$~~ 

clarification only -- not a substantive change -- wa intende1 'bJ ..... , ,.' 

the Federal Reserve Board's amendment. 

Arguing that a number of courts have ied TI~' s, 

requirements to these types of credit extension, PlaintiffS, 

contend that TILA' s disclosure requirements reach back: to, thi 

dates of plaintiffs' check cashing transactions. Pla~tiffs atgul 
.1, 'I 

that the "optional" language contained in the Fedrral Res~rv, 

Board's March, 2000, clarification applies O?lYj to Changej 

contained therein and that application of TlLA was Tt . a UChfng

l 
-9- I 
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in the law." 
i . 

ita 

, . . "' ., 

;. .. 
that tlJe , 

I 
'-;: ·i;~ 

' .' .~~ 
e Court I is l~~;' 

(c) expresses While the Court 

clarification could have been made more I , ; o. , 

, i ~ \, ' 
obliged to apply a plain meaning to it. That appli ation le,.,ds .; .. i: 

. I : '. :", . i~~ 
the Court to conclude that, while there may have rnaol~ Rbeesee~ .. ,"i,:ea,.~ .•.. ' .. ', .,· ._'~:,'"i 'I,,:,,-.·~_ 
"change" in the law (by the clarification), the Fed ~¥ , ~ ~ 

Board included the "optional" language therein to p ch~T\ )'~ , ~f 
I , . , · i .~\ 

cashers a compliance period until October 1, 2000 -- after which" ,; ~" 
, ; 1 7" " F:~ '{:H 

date compliance would be mandatory and before which time it W~B . c·; 
I ' '~" . 

not. 
I ",;;:.:.:: 

(d) Plaintiffs have provided citation to decis one outstide 

of this Circuit wherein courts have applied T.lLA' disclolre ," ,c 

requirements to check cashing transactions. Notably I Plaintif~SII 
I ' 

have not cited a case wherein a court decided the p eeise i~s~e, 
I' I 

now being considered and the Court of Appeals for the Ei~hth ; 

Circuit has not answered this question. ! 
\ 

(e) The Court is more persuaded by the act al lan~ase 

cite~ byl employed by the Federal Reserve Board than by the ca as 

the parties. 

In the Court I s view, some of the language in 

Supplementary Information substantially unde~ines 

argument that the Federal Reserve Board intended to 

application to check cashing transactions prior t 

2000: 

~ ~ 

, i : 
the Boa~Q I e, 

Plllinti~~·'1 
andate t~1 
octobe~ 1" 

TlLA is implemented by the Board IS Regulati n Z (12 
C.F.R. § 226). The Board's official staff co entary 
(12 C.F.R. § 226 (Supp. I) interprets the r~g lation, 
and provides guidance to credi tors in apply ng the 
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regulation to specific transactions. The commen ary is 
a substitute for individual staff interpretations 1~ is 
updated periodically to address significant qu sti,ons 
that arise. 

In November, 1999, the Board published p 
amendments to the commentary (64 FR 60368, Nove 
1999). The Board received more than SO comment 1 
Most of the comments were from financial instit 
other creditors, and their representatives. C mm~nts 
were also received from state attorneys general, s~ate 
regulatory agencies, and consumer advocates. ,The 
comment letters were fooused on the proposed o~.nt 
conoerning payday loans. Most commenters suppor ed the 
proposal. A few commenters, mostly payday lend rs'and 
their representatives, were opposed. 

Aa discussed below, the commentary is being dopted 
substantially as proposed. Some revisions ha e been 
made for clarity in response to commenters I liJugge tions. 
The commentary revision concerning payday loans 
clarifies that when such transactions invo ve' an 
agreement to defer payment of a debt/ theyarejwithin 
the definition of credit in TILA and Regulation Z. 

* * • • 
The Board proposed to add comment 2(a) (1 )-~ to 

clarify that transactions commonly known as "payday 
loans" constitute credit for purposes of TILA. These 
transactions may also be known as "cash advance loans/" 
"check advance loans," "post-dated check loans," 
"delayed deposit checks/" or "deferred deposit c ec)<s." 

* * • • 
Most commenters supported the proposal beca se they 

believed that payday loans are credit transact on~. A 
few commenters opposed the proposal. These co menters 
questioned whether payday loans should be cover d ~nder 
TILA when applicable state law does not treat suc:h as 
credit. They were concerned that Regulation would 
preempt state law where, for example, the tran actions 
are regulated under check-cashing laws, and t eyalso 
asserted that providing TILA disclosures would r sult in 
unnecessary compliance costs. These commente s also 
questioned whether disclosure of APR i such 
transactions provides consumers with useful info ma~ion. 
One commenter asserted that the proposed comment s scope 
was unclear, and believed the comment m'9h~ be 
interpreted too broadly / resulting in the applic tion of 
Regulation Z to noncredit transactions. This c ~menter , 
also suggested that payday lenders will be u able to 

-11-
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determine whether transactions are consumer cr dit or 
for an exempt purpose, such as business credit. : 

For the rea.ons discussed below, comment 2 Ca) (1~)-2 
ia adopted to clarify that payday loans, and ,im~lar 
tX'ansactions where there is an agreement to, d~fer 
payment of a debt constitute cred! t for purp ••• ' of 
TILA. 

* * * * 
TlLA, as implemented by Regulation Z, refle ts'the 

intent of Congress to provide consumers with niform 
cost disclosures to promote the informed use of credit 
and assist customers in comparison shopping. this 
purpose is furthered by applying the regulation to 
transactions, such as payday loans, that f&11 wit in'the 
statutory definition of credit regardlese;of h ~uch 
transactions are treated or regulated undet eta iaw. 

* * * * 
Comment 2(a) (14)-2 has been added as an examp e of a 
specific type of transaction that involves an ag ee~ent 
to defer payment of a debt. Because such a tran action 
falls within the existing statutory and reg la~Ory 
definition of "credit," the comment does not re re ent 
a change in the law. aeneX'ally, updates to theoa d's 

I .taff oommentary are effeotive upon publi at~on. 
Conai.tent with the requirements of aeotion lO (d~ of 
TILA, how.veX', the Board typically pX'ovi ee; an 
impl~entation period of six months or longeX'. During 
that period, oompliance with the published up &t~ is 
optional so that creditors may adjust their doC! ants to 
aooommodate TILA's disclosure requirement •• 

See 6S Fed. Reg. 17129, 17130 (emphasis added). . , 
I The foregoing language I when read in its ent rety 
I 

context with the amended clarification issued by th~ Federa , 

Reserve Board, persuades the Court to conclude t 

mandatory disclosures were not required of check cas 
, ' 

I . 

October 1, 2000. Since plaintiffs' transactions 0 cu~red pr!o 
i i ! 

to that October 1,2000 I TILA cannot form a basis f r :relief a 

-12-
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i 
against the defendants and these claims must be diem es~d. 

I I • 

10. It a.lso follows that, as these claims are I ~l~intif~f~' 

only basis for the invocation of th~s Cour IS; fed~:rrl! 

jurisdiction, plaintiffs' entire complaint is subject 0 4iemiJ8~1 
unless the Court believes it appropriate to exer Ise, Pen~.hti 
jurisdiction over plaintiffs' state law claims. 8 U. s. C, ~ 8 

~ 1 

l3 6 7 (c) (1) • f; 

The Court notes that the state law claims al~eg~d heJe~n 
, I I 1 

appear premised entirely upon the constitutionality I of i relev.a~t\. 

provisions of the Arkansas Check Cashers Act and, ab PtevioU,e~YI 
I· : I 

noted, the Arkansas Supreme Court is currently in th Pfoces~ .Of! 

addressing and resolving that precise issue. diJi.gly I the· 

Court believes it would be imprudent for it to co si~er' t~~Bel. 
, 

particular state law claims at this time and before hi~ Cou~~ .. 
, I 

The Court will, therefore I decline to exerc pen4ent 
/ i 

jurisdiction over plaintiffs' state law claims. 
Ii! I " 

11. The Court is mindful that not all defjndints If;ve
l 

challenged this Court's jurisdiction under TILA. Ho I~ver' as;,lll 

parties have been afforded the opportunity to addresslth~ issu~:Qf 

whether TlLA applied to the plaintiffs' challenged tra+aC,ti6+.! 

it is not inappropriate for this Court to dismiss I' Plrin:titf& 'I 
complaint in its entirety for lack of subject matter j~ri~di~tf~n. 
See Madewell v. Jones, 68 F.3d 1030, 1049-50 (8th cir.119~5) (g~~ntl 

" I 
of summary judgment in favor of all defendants was proper .~e~ 

! , " I 
though not all defendants had moved for summary ju1gment: :aJs 
nonmoving defendants t liability was founded on same act1s and: la

l 
-13-
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' and all parties had opportunity to address t e issue). ., 
I ' 

Accordingly, the Court will dismiss plaintiffs' claimslag~1nat a~l 

defendants. l ' 
12. In light of the foregoing rulings, the cterk of t~e ' 

Court will be directed to dismiss all other pending, mo~ions 4s l , ~:' " 
! ~;'~'! 

moot. 
:;.: . 

\ 1'11._ 

I \ ; '\\~~Q 

IT IS THEREFORE ORDERED AND ADJUDGED that this rna tet be, ~*<1 "\~i 

it hereby is, dismissed as this Court lacks sub ec* ~a.t~~r >; 'i~~;:~ 
jurisdiction over plaintiffs' TIIA claims and declines· to lexerci,e I r::: 
pendent jurisdiction over plaintiffs' state law ciaimslwhtch raise ." >; 
novel and complex claims of first impression now pe di9g befote l 
the Arkansas Supreme Court. See 28 U.S.C. § 13~7(C) 1) : 

I 

IT IS FURTHER ORDERED that the Clerk of 

I 
I 

all dismiss ' 

all other pending motions herein as moot. 

IT IS SO ORDERED. 

U. S. l)ISTRlCl COURT 
#E6T£RN DIST. ARKANSAS 

f , LEO 

NOV 21)2000 

JIMM LARRY HENDREN . 
UNITED STATES DISTR C!"COURT 

I . ' : 
This document entered on 1DCltet in, 
complianco with Rule 5 a:"lc 7Q la) 

FRCP. 

~-

~' :, 

~" :'~', 
,1:\',\ 

.', .'t i;:' 
i"';~ 
. . ( 

! . ~ 

" ' r 



NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

Fairfax County Judicial Center 
4110 Chain Bridge Road 

Fairfax. Virginia 22030-4009 
(703) 246~2221 ~ax' (703) 385~4432 

F, BRUCE BACH 
MICHAEL p, McWEENY 
MARCUS D, WILLIAMS 

STANLEY p, KLEIN 

COUNTY OF FAIRFAX CITY OF FAIRFAX 

ROBERT W, WOOLDRIDGE, JR. 
ARTHUR B, VIEREGG 
JANE MARUM ROUSH 
M, LANGHORNE KEITH 

DENNIS J, SMITH 
DAVID T, STITT 

LESLIE M, ALDEN 
KATHLEEN H. MACKAY 

JONATHAN C, THACHER 
HENRY E, HUDSON 
R. TERRENCE NEY 

JUDGES 

William B. Tiller, Esq. 
Morris and Morris, P.C. 
P.O. Box 30 
Richmond, Virginia 23218-0030 
FACSIMILE: 804/344-8359 

Stephen L. Swann, Esq. 
Suite 200, Ballston Plaza 
1110 North Glebe Road 
Arlington, Virginia 22201 
FACSIMILE: 703/243-7938 

June 30, 2000 
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Dear Counsel: 
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This matter came before the Court on March 10,2000, upon the Defendant's 
demurrer and the plaintiffs' motion to amend their motion for judgment. At the 
conclusion of the hearing, the Court took the case under advisement. The Court 
has now considered fully the pleadings and arguments of counsel. For the reasons 
stated below, the demurrer will be overruled and the motion to amend will be 
granted. 



Ghols~n \1, SMC Corp. 
At Law No. 183561 
June 30. 2000 
Page 2 of4 

The facts of this case, as alleged in the Motion for Judgment, are as follows. 
In March 1998, plaintiffs Mr. and Mrs. Gholson (the "Gholsons"), residents of 
Virginia, purchased a new mobile home from a dealership in Pennsylvania. The 
mobile home had a purchase price of nearly $160,000 and was manufactured by 
defendant SMC ("SMC") in Oregon. The dealer in Pennsylvania made no 
warranties of any kind and is not a party to this action. SMC, the manufacturer, 
made certain express warranties about tJ:1e mobile home and its chassis. 

The express warranty contained no choice of law provision. The language 
of the warranty suggests that SMC anticipated it would be interpreted under the 
laws of more than one state. Section 7 of the warranty concerning the chassis 
states, in pertinent part: 

7. HOW STATE LAW APPLIES TO THIS 
WARRANTY: 

Please note: Some states do not allow the exclusion or 
limitation of incidental or consequential damages, or limitations 
on how long an implied warranty may last, so the above 
limitations or exclusions may not apply to you. 

This Limited Warranty gives you specific legal rights. 
You may also have other rights, which may vary from state to 
state .... 

The Gholsons contend that their mobile home, far from being their dream 
home, is in fact a lemon. As of the time of the filing of the Motion for Judgment, 
the vehicle had been in the shop on five separate occasions for a total of eighty-one 
days. In a single-count Motion for Judgment, the Gholsons alleged causes of 
action for breach of express and implied warranties, violations of the Magnuson­
Moss Warranty Act, 15 U.S.C. §§ 2301 et seq., and violations of the Virginia 
Motor Vehicle Warranty Enforcement Act, Va. Code Ann. §§ 59.1-207.9 et seq., 
(the "lemon law"). 

SMC filed a demurrer to the entire Motion for Judgment, alleging that the 
Gholsons' claims are governed by Pennsylvania'S version of the lemon law, which 
does not cover "motor homes." 
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The Court first notes that, if SMC is correct that Pennsylvania's lemon law 
governs this case, at most the demurrer should be sustained to the Gholsons' 
Virginia lemon law claims. The Gholsons' claims of breaches of implied 
warranties, express warranties and the federal Magnuson-Moss Warranty Act 
would be unaffected by application of the Pennsylvania lemon law. 

The Court concludes that the Gholsons may pursue their claims against SMC 
under the Virginia lemon law. The natu{e of a lemon law claim is that the 
manufacturer has failed, after reasonable efforts, to conform the defective vehicle 
to its warranties, or to accept a return of the vehicle and a refund of the purchase 
price, or to give the consumer a comparable vehicle. In this case, the breach of 
warranties or violation of the lemon law occurred, if at all, in Virginia. 

SMC's express warranties to the Gholsons contained no choice oflaw 
provisions. Section 1-105 of the Uniform Commercial Code, Va. Code § 8.1-105, 
provides that, where the parties have not specified the law that governs their 
commercial transaction, Virginia's UCC will govern if the transaction has an 
"appropriate relation" to the Commonwealth. 

The Court concludes that the Gholsons' claims have a "appropriate relation" 
to Virginia. SMC advertises in Virginia for Virginia residents to purchase their 
mobile homes. The Gholsons' $160,000 mobile home is not of the type that can be 
found readily at any local dealer. Instead, it is one of those behemoths that are sold 
regionally. The Gholsons proffer that, upon inquiry, they were directed to a dealer 
in Southern Pennsylvania. They traveled to Pennsylvania for the purpose of 
purchasing the mobile home. The purchase order was issued to them listing 
Fairfax, Virginia as their address. They returned with the mobile home to Virginia. 
SMC's attempts to comply with the warranty were made in Virginia. Under such 
circumstances, the Court concludes that Virginia law applies to the Gholsons' 
present claims. See, e.g., Besser Co. v. Hansen, 243 Va. 267, 415 S.E.2d 138 
(1992). 

For the foregoing reasons, the demurrer will be overruled. 

After additional investigation, the Gholsons seek to amend their Motion for 
Judgment to include additional claims against SMC. At the time of the hearing, 
the Gholsons had not submitted a proposed amended motion for judgment. 
Therefore, SMC and the Court were left to speculate as to what new claims they 
might want to raise. The Gholsons have since filed their proposed amended 
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motion for judgment. As leave to amend should be freely granted, the Gholsons' 
motion to amend is granted. Any infirmities in the amended motion for judgment 
can be addressed by further responsive pleadings of SMC. 

The Gholsons should file their amended motion for judgment within ten 
days of the entry of the order reflecting this ruling. SMC shall file responsive 
pleadings within ten days thereafter. 

" Will Mr. Swann please prepare ariorder reflecting the rulings contained in 
this letter, circulate it to Mr. Tiller for his endorsement, and present it to the Court 
within ten days for entry? 

Sincerely, 

~m~~ 
Jane Marum Roush 


