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t y p e s  of  wrongful conduct by Discover in the California Action: 

1. Xncorrect identification of "available credit" on the 

credit  cardholders' monthly statements which results i n  cardholders 

of ten  incurring improper overlimit fees. 

2. Incorrect ''minimum payment due" figures on card holders' 

nonth ly  statements which is o f t e n  not  s u f f i c i e n t ,  even if timely 

:?aid, t o  avoid the Imposition o f  an overlimit fee. 

Defendant, James B. Shea, is a plaintiff in a c lass  action 

filed in Cali€ornia on behalf of Discover's credit card customers 

who were allegedly charged improper overlimit fees  by Discover. 

Mr. Shea's individual claim is less t han  $100, but the  class Claims 

a r e  alleged to be in the tens of millions. Mr. Shea al leges  two 
I 

Based on these a l l e g a t i o n s ,  Mr. Shea asserts claims i n  the 

J i f o r n i a  Class Action f o r  breach of contract,  t o r t i o u s  breach o f  

.e implied covenant of good faith and f a i r  dealing, fraudulent o r  

gligent misrepresentation, and deceptive business prac t ices .  

The New Jersey action was instituted by Discover by way of an 

del: to Show Cause seeking relief that would effectively block t h e  

lifornia Class  Action. Discover seeks to force James B. Shea t o  

dividually arb i t ra te  h i s  $100 claim. The original agreement 

tween Discover and Mr. Shea did no t  provide f o r  a r b i t r a t i o n .  

Discover seeks to compel a r b i t r a t i o n  based on an "amendment" 

its credit card agreements which it purported t o  make 

troactively by way of a "bill stu f fe r"  notice which abrogates Mr. 
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Shea's r i g h t  to trial and r i g h t  to br ing  a class ac t ion .  MK. Shea 

claims, by way af  certification that he never noticed the "bill 

stuffsr" amendment; had he been aware of  the arbitration provision, 

he would n o t  have agreed t o  It., 

W E R  ME07 JERsEY U W  THE RIGHT -M OT BF: WAIVED BY UNIlLATERAt "BILL STYrFER" AMENDMENT 
TO A CREDIT CARD 

The courts in New Je r sey  r e l y  on basic contract principles in 

i n t e r p r e t i n g  arbitration clauses; only those disputes f o r  which 

here is a mutual_ agreement to arbitrate can be compelied to 

rbittation. See Alamo Rent A Car, Inc. v. Galarza, 306 N.J. 

per.  384, (App-Div. 1997). See a l s o  B r i c k  Township MuniciDal 

J. Super. 397, (App.Div. 1979); 

, 278 N . J .  Super, 373 ,  377 (App.Div. 1995); 

0 N . S .  221, (1979)~ and Wasserrnan v, Kowatch, 261 N . J .  Super. 277, 

8 4 ,  (App.Div. 1993). 

New Jersey courts also do n o t  permit unilateral amendments to 

In Countv o f  Morris 

153 N.J. 80, (1998) the court he ld  that unilateral 

tatements or a c t i o n s  made a f t e r  an agreement has been reached o r  

ded t o  a completed agreement c lea r ly  do no t  serve t o  modify the 

iginal terms of a contract ,  especially where the  other party does 

x i s t i n g  agreements to change material terms. 

t have knowledge o f  the changes; 

sential t o  an e f fec t ive  modif icat ion.  See also New Jersey 

knowledge and assent are  

3 
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O'Connell, 300 N.J. Super. 1 (App. Div. 1997). 

In Marchak v. .Claridse Commons, Inc.  I 134 N. J. 275, (1993) t he  

court held a contractual provision in which a c~nsumer elects 

a r b i t r a t i o n  as the exclbsive remedy, must be read i n  l i g h t  of  its 

e f f e c t  an the consumer's right t o  sue. A clause depriving a 

j i t i z e n  of access to the  courts should c l e a r l y  s t a t e  i t s  purpose. 

Fhe poin t  is to assure t h a t  the p a r t i e s  know t h a t  in electing 

i r b i t r a t i o n  as the exclusive remedy, they a r e  waiving t h e l r  time- 

ionored r i g h t  t o  sue. 
> 

No New Jersey case has d i r e c t l y  decided t h e  issues of validity 

i f  a unilateral " b i l l  a t u f f e r "  change to a credit card agreement; 

iowever, California c o u r t s  have in t h e  bell reasoned decis ion of 

Bdie 8 .  Bank of America, 79 Cal.Rptr 2d 273 (1998) .  Bank of 

merica sought t o  add an arbitration clause to its existing account 

greements by sending i t s  customers a "bill s t u f f e r "  with their 

onth ly  account statements, notifying them of a new arbitration 

l ause ,  j u s t  as Discover sought to do here. Bank of America 

urported to do so under the "change of terms" provision in its 

r i g i n a l  agreement, which provided that Bank of  America could 

iange any ''term, condition, service or feature" of a customer's 

:count. 

The cour t  held that Bank of America could not  unilaterally add 

ie arbitration c l a u e  t o  existing account agreements, and 

Lerefore, the clause was not enforceable. The court  acknowledged 

Le l iberal .  policy of enforc ing  arbitration agreements (which is 
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p a l l y  applicable under Cal i fo rn ia  law as it is under New Jersey 

i ~ ) ~  b u t  noted t h a t  in order to be enforceable, both n!ust have 

msented to arbitrate. The c o u r t  s t a t e d  at page 790: 

“That policy [favoring alternative diapute resolution],  
whose existence we readily acknowledge, does not  even 
come i n t o  play unlam it is first determined that the 
Bank‘s customers agreed to use acme form of ADR to 
resolve diesputes regarding their deposit and credit catd 
accounts; and that determination, in turn, requires 
analysis of the account agrements i n  l i g h t  of ordinary 
atate law principles t h a t  govern the formation and 
interpretation of contracts. 

The court went on to hold that the change of terms provision 

i t h e  original customer agreements, which d i d  n o t  address how 

.sputes were to be resolved, did n o t  contemplate t h a t  an 

:bitration clause could be added. The Badie court, at page 800, 

i ted t h a t ,  ” [ilmportantly, no ‘term, condition, service, or 
8 

!aturer in the original c r e d i t  account agreement addressed t h e  

:thod or forum for resolving l ega l  claims related to customer 

:Cowts.” I n  interpreting this contract  language which the court  

iund t o  be ambiguous, the cour t  held at page 801: 

iVur focus is on whether the Word8 of the original 
account agreements bean that the Bank’s customere, by 
agreeing to a unilateral change of terns proviaion, 
intended to give the Bank the power in the future to 
terminate i t s  customers’ existing ‘right to have disputes 
resalved in the civil j u s t i c e  system, including their 
con8Citutionally based right to a jury trial. In our 
view, tihe object, nature and subject matter of these 
agreaments strongly support the conclusion that the 
customers did not so intend, and that they, as promisora 
w i f i  reapsct to the change of thi8 provision, had no 
inkling that the Bank understood the  provision 
differently.  

5 



!BE1 16: 06 7325488916 
1 

MOSS & INGLESE 
1 

PAGE B6 

The court in Badie a l s o  found it signi€icant that in order to 

f i n d  t h a t  t h e  original account agreements authorized the  addition 

o f  the a r b i t r a t i o n  clause, t he  court would have to assume t h a t  the 

customers "intended to permit a modificatics that would amount t o  

daiver of their constitutionally based r i g h t  to a j u r y  t r i a l . "  Id. 

3 t  803-04. The court rsjectsd this contention, €inding "no 

inambiguous and unequivocal waiver of  the r i g h t  t o  a jury t r i a l  

?ither in the language of the change of terms provision or i n  any 

)ther part of the o r i g i n a l  account agreements.'r Idrat 8 0 5 .  The 

: o u t  a l so  found no waiver of the right to a j u r y  t r i a l  in 

iustomers' failure to d o s e  their accounts or in continuing to use 

h e i r  accounts a f t e r  receipt of the bill s t u f f e r  announcing the 

mendment. The court  held at page 806: 

\T3ecauae we find no unambiguous and unequimcal waiver of 
t ha t  right here, and because the right to select  a 
judiaial forum, whether a bench trial  or a juty tr ial ,  as 
distinguished froh arbitration or same other mathod of 
dispute resolution, i s  a eubstantial r i g h t  no t  lightly to 
be deerned waived (citations omitted), the Bank's 
interpretation of the change of terms provision must be 
rejected. 

The Badie court was a160 concerned with the Bank's claim that 

: had the unilateral and nonnegotiable r i g h t  to vary every aspect 

' t h e  performance r equ i r ed  by the parties to the account 

rreements. The Court suggested t h a t  t h e  Bank's interpretation of 

w broadly it could exercise i t s  rights, with no limitation on the  

bstantive na tu re  o f  the changes it could make, would virtually 

iminate 

I 
the  good f a i t h  and fair dealing requirement the 

6 
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snk’s relationship w i t h  i t s  credit account customers, and would 

?en the door to a elaim t h a t  the agreements are  illusory. 

Applying the persuasive reasoning of the padie  case, 

Iscover’s unilateral attempt to amend its original cardholder 

greement t o  include an arbitration clause i s  i n e f f e c t i v e .  The 

ziginal agreement here, l i k e  the agreement in Badie, contains no 

?levant provisions about how disputes are to be resolved. There 

s no arguable language that i n  any way suggests the  agreement 

iu ld  allow a fundamental change, as the waiver o€ trial b y ~ j u r y ,  

.thout t h e  express consent of both part i e s .  The change of terms 

:ovision in the original agreement: s ta tes  Discover may “chancfe any 

x m  or p a r t  of t h i s  Agreement,” but  goes on t o  c l a r i f y  exactly 

i a t  types of changes it can make by s p e c i f i c  language. , 

New Jersey l a w  i s  similar t o  C a l i f o r n i a  law w i t h  respect to 

.I of the f ac to r s  r e l i ed  upon by the court in Badie. Both New 

irsey and C a l i f o r n i a  r e l y  on basic contract  p r inc ip l e s  in 

i t e rpre t ing  arbitration clauses;  both hold only a mutual agreement 

I a r b i t r a t e  can be enforced. See Al-mo .Rent A Car,. lnc .  v, 

darza, Super. As the c o u r t  i n  B r i c k  Townshir, Muriiciual U t i l i t i e s  

bthoritv v. Divessified R .  B. & T. Construction C a . ,  171 N.J. 

.pec.397, 4 0 2  (App.Div. 1979)  stated: 

\While public poliay favors the arbitration process, and 
contracts shouldbs read liberally to find arbitrability 
if reasonably poeaible, there survives the principle that 
the authority of the arbi t ta tor  i a  derived from the 
mutual assent of the partiers to the terms of s u h i s a i o n ;  
the parties are bound only to the e x t e n t ,  and in the 
manner, and under the  circumstances pointed out in their 

7 



agreement, and no further." 

See also Mills v. J. .Daunar as Construction, In  c., 278 N.J. Super. 

3 7 3 ,  3 7 7  (App.Div. 1998); In the M atter o f Grover and Universal, 

Underwriters Insurance ComDaqy,  80 N.. J, 221 (1979) ("In the absence 

of  a consensual understanding, neither p a r t y  is e n t i t l e d  to force 

the other  t o  a r b i t r a t e  their dispute.") ; Wasserstein v. Kovatch, 

261 N.J, Super. 277,  284, (App-Div. 1993) ("It is axiomatic t h a t  2 

?erson cannot be compelled to a r b i t r a t e  a d i s p u t e  with another  

;?erson unless there is a mutual agreement to do s o . " )  and Fa i r f i e14  

:;easing CoraoraGion v., Techni-Graphics, Inc . ,  256 N . J .  Super. 538 

(Law Div. 1992) the  c o u r t  held a non-negotiated j u r y  waiver clause 

-:hat appears inconspicuously i n  a standardized form contract  

tmtered in to  without assistance of counsel, should not  be enforced. 

These principles of law as s e t  f o r t h  by the New Jersey courts 

5 . m  the same principles relied upon by the California court in the 

ie decision- Therefore, this Court f inds  the Badie reasoning F 

1 

ervasive and applicable.  

Discover attempts t o  avoid Badie and the similar principles of 1 . .  , 

ew Jersey law by arguing that, under Delaware law (namely, 5 pel. 
.-w * * .i+ 
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:bitration agreement into a contract of adhesion cannot  be given 

!gal effect. 

c *  I 
In F a i r f i e l d  Leasincr Corporat ion.  v, Techni-Graahics, In 

[ p a r  t h e  court refused to apply a New York law provision on the 

;sue o f  j u r y  waiver. The cour t  at page 5 4 4  quoted Professor  

be r t  A. Lef la r :  

"Even an express pzovieion in a contraat stating an 
in t en t  that it be governed by the laws of a named state  
may be he ld  not to exprese the real i n t e n t  of the 
parties. Such a sta ted  i n t e n t  ehouldbe disregarded when 
it i s  contained i n  an adhesion aontract auuh a& the  f i n e  
p r i n t  in an insurance policy prepared by one of the 
parties primarily for  h i s  own advantage and inserted 
without the actual knowledge o f  the other party. A t  
leaat this is true if the Court is looking for the actual 
i n t e n t ,  if any, of both t h s  p a t h s .  If the stated 
i n t a t  is a purposeful statement joined In by both 
parties, eo that they can know in advance what law will 
govern their transaction and effectuate it, there is much 
good 8ense in a r u l e  which makes such a genuina"mutua1 
intant controlling. This good sense is, however, limited 
to the ceraes where the stated i n t e n t  ia a real one. 
Leflar, American Conflicts Law, p. 302 (3r4 ed. 1977). 

To deviate from the law as described by Profeeaor Leflar 
would be in violation of the public policy of t h i s  State 
as that concept has been articulated in Henningsen, 
supra, 32 N.J. at 403-404,  I61 A.2d 69, and its progeny." 

The court went on to void the cho ice  of  law provision i n  p a r t  

cause it w w  not.  conspicuous ahd stated at 256 N.J. Super. ,  538, 

5: 

"Although the Code does not expressly require t h a t  choice 
of law provisiona be conspicuous, it seems to me t h a t  a 
contractual choice of law provision raises a unique' 
problem in contract l a w .  The meaning of the rest: o f  the . 
contbact m y  be gleaned simply be careful reading. 
However, the incorporation in a contract of another 
$take's entira body of law affecting the rights and 

9 
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liabilities of the parties may have serious conaequences 
which ara essentially unknowablQ to the layman, It is 
s u ~ e l y  a minima1 impasition, if any, on the freedom of 
contraat to construe the  Code so as to require that 
choiae of law provisions be ~con~picuous~ as that concept 
is defined in N.J.S.A. 12A:1-201.(10), The Code 
specifically requires canepicuousnesa for warranty 
disclabers, and, as noted, the Appellate Division in 
Herdswn v. Eaetmn Kod ak Co., 131 N.J. Super. 439, 330 
A.2d 384 (App. b iv .  19741, extenciad t h a t  requirement to 
l imitat ions  of remedy under N.J.S.A. 12A:2-719. In my 
view, choice of law provisions are at least as important 
as provieion limiting remedies, and should be similarly 
treated in contracts of adhesion. Consequently, I f i n d  
the choice of law provision in t h i s  contract to be mid." 

The choice of law provision in Discover's agreement is far 

L O ~  conspicuous-  It is contained in t he  final paragraph of  t h e  

riginal credit card agreement (paragraph 24), and it is in the 

ame €ont and p r i n t  as  t h e  body of  the agreement (some other 

rowisions are mare conspicuously in bold). Clearly, Delaware Law, 

nder t h e  holding of Fairfield, should not be enforced.  

An ordinary choice of law analysis mandates t h e  same r e s u l t .  

ew Jersey courts apply the "most significant relationship t e s t '  of 

he Restatement (S econd) Conflict of Laws §§ 6 and 188 to determine 

h i c h  s t a t e r s  laws apply,  See Gi lbe r t  SDruance Cornpanv v, 

ennsvlvania Manufacturers' Association Insurance Cornany, 134 N. J. 

6, 102-03 (1993) - The relevant considerations include: t h e  

a r t i e s  domiciles or  residences;  the  places o f  incorporation and 

laces of business o€ the  parties; t h e  place of contracting' the 

lace of  performame; the relevant policies of the  forum; the 

?levant policies of other  interested states and the  relative 

i t eres t s  a€ those s t a t e s  with respect to the p a r t i c u l a r  issue: the 

10 
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y x t e c t i a n  o €  justified expectations; and the ease i n  the 

j e t e m i n a t i o n  and application of the law to be applied. A n  

i n a l y s i s  of these factors mandates an application of New Jersey 

Law. 

1. Mr. Shea is a New Jersey resident who entered i n t o  his 

:ontract w i t h  Discover i n  New Jersey; the contract was accepted i n  

lew Jersey; Mr. Shea rece ives 'h is  bills and makes h i s  payments in 

Tew Jersey  and therefore performs his part of the cont rac t  in New 

'e 1: s e y ; 

2. The subject  matter o f  the contract ( the  credit card) i s  

oca ted  in New Jersey; 

3. New Jersey has strong policy interests in protecting its 

itizens' rights t o  sue in c o u r t  as well as their rights t o  jury 

r i a l s .  The waiver of rights must. be clear, knowing, informed, 

ithout coercion and unequivocal, Delaware has no legitimate' 

n te re s t s  i n  having its law in this regard applied; 

4. While Discover is located i n  Delaware, Delaware has a much 

ess significant relationship to Mr. Shea's claims than does New 

a r s e y  , 

Clear ly ,  New Jersey Law applies with respect t o  the i s s u e  of 

ie ther  Discover could unilaterally add an arbitration clause to 

c .  Shea's agreement. Wnder New Jersey  law, which is in a l l  

slevant respects identical t o  California law, M r .  Shea should n o t  

: forced t o  a rb i t r a t e  his claims. 

DISCOVER lhb T m  MEANS TO PROVIDE PROPER NOTICE, 
AND ITS CONSENT BY SILENCE m T  LACK$ MERIT 
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Discover has argued t h a t ,  while Mr. Shea d id  not affirmatively 

waive his right to a j u r y  t r i a l ,  he "consented" to the amenkent  by 

failing t o  close h i s  account and failing to inform Discover t h a t  he 

did not  want to be bound by t h e  arbitration provision and by 

c los ing  his account. This argument, which was rejected by the 

cour t  i n  Badie, is a lso  re jected by this c o u r t  as without merit. 

The amendment to the agreement was included with a monthly 

statement, as a " b i l l  stuffer" and not seen by Mr. Shea. Mr. Sbea 

did not  have an unconditional "r ight"  to opt o u t  of t h e  arbitration 

Flause since Discover admits t h a t  i t  would have closed Mr. Shea's 

, 
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bccount if he had not agreed t o  be bound by the a r b i t r a t i o n  clause. 

Mr. Shea has a substant ia l  investment: i n  the credit he has 

eveloped with Discover. If MK. Shea's credit with Discover was 

erminated, he would have had to apply f o r  new credit, which may 

o t  have been possible  to obtain. The potential loss o f  c red i t  

hich would have accompanied a re jec t ion  of t h e  arbitration clause, 

f f e c t i v e l y  created a barrier to such rejection, making the issue 

f proper no t i ce  and consent t h a t  much more impor t an t .  Mr. Shea 

ompleted no aff i rmat ive act t o  be bound by the a r b i t r a t i o n  clause, 

e never "consented" to it, and it cannot be enforced a g a i n s t  him. 

plied in this case. 

N.Y.S.A. 2A:24-1 provides t h a t  arbitration clauses a r e  no t  

. , a t  law or in equity € o r  the 

onability is such a ground. In 

, 195 N . J .  Super.  435 (App.Dlv. 

12 
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9841, the court r e l i e d  upon the reasoning of the  C a l i f o r n i a  

uprerne Court and h e l d  t h a t  an alternative dispute resolution 

rovision i n  a contract was unconscionable and unenforceable. The 

mrt noted that " [ o l u r  Supreme Court  has granted re l ie f  from 

rovis ions in contracts t h a t  a22 against public policy and are not  

tceely negotiated because of unequal bargaining power of the 

srties." Id. at 442. 

In the instant matter, the arbitration clause is contained in 

There i s  clearly unequal bargaining power contract of adhesion. 

:tween the par t ies  and t h e  o n l y  purpose of the provision . 

irporting t o  prevent class-wide Litigation i s  to effectiveLy 

>;move the only legitimate remedy f o r  cardholders w i t h  small 

.aims. 

N . J . S . A .  17:3B-41 does not  support Discover's p a s i t i o n .  

\at s t a t u t e  Provides i n  re levant  part:  

"A bank may, if the agreement governing a revolving 
credit plan 80 provides, at any t i m e ,  or from t a m e  to 
t i m e ,  mend the terms of the agreement, including without 
limitation, the terms governing the  periodic percentage 
rate or rates used to calculate intereat ,  the m e t h o d  of 
computing the outstanding unpaid indabtednsss to which 
the rate or rates are applied, the mount  of other 
charges and the applicable inetallment repayment 
schedule, in accordance w i t h  the f u r t b r  provisione of 
th i s  section. 

This statute does s o t  apply under the circumstances presented. 

e r e  is a clear distinction between amending the financial terms 

Id r a t e s  of  a credit, card agreement and the unilateral addition of 

:w provision not  contemplated at the time of the o r i g i n a l  

13 
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in Badie Supra. 

Such distinction is persuasively discussed and decided 

N. J. S .A. 17  : 3B-41 applies only when the original cardmember 

agreement s p e c i f i c a l l y  provides that the particular t y p e  of 

amendment can be made; here it does not. The s t a t u t e  provides on ly  

that the agreement can be "amended", no t  materially altered with 

n e w  terms that by New Jersey case law require  notice and mutual 

assent. The statute does not  specif icaLly refer  t o  arbitration 

flauses. The examples i n  the statute c l e a r l y  indicate t h e  only 

MOSS 8 INGLESE 
1 

mendments permitted are t o  changes r e l a t i n g  t o  charges on t h e  

.ccount, Discover is not pernitted to unilaterally amend it 

.greement to add an a r b i t r a t i o n  clause. Additionally, the statute 

zhould not be read to authorize the addition of a provision which 

PAGE 14 

The law relating t o  unconscionability is universal. Under 

bDth New Jersey and Delaware law, unconscionable contract 

provisions are unenforceable.  See N.J.S.R. 2A:24-1 and Chimes v., 

O.t f tan i ,  Motor H a t e a l ,  Inc. ,  Supra, where the  Court stated at page 

412: 

F 

auld be unconscionable. 1 
UNDER THE LAW OF ANY JURISDICTION, INCLUDING BOTH NEY 

JERSEY AND D E W M G ,  THE CLAUSE IN THE ARBXTRATION 
a[SREEMP.NT PURP ORTrPlTC TO PRECLUDE CLASSWfPE RELIEF I8 

?3NCONSCIONAEZE AND UNENFORCEABLE 
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The arbitration clause a t  issue is contained in a contract  of 

adhesion, the par t ies  a r e  of unequal bargaining power, and c l e a r l y ,  

the only purpose o f  t he  provision purpor t ing  to prevent class-wide 

arbitration i s  t o  benefit Discover. Under New Jersey Law, the 

c o u r t  finds the term precluding class wide arbitration 

unconscionable and as such unenforceable. 

Delawara law also mandates the same r e s u l t .  In Delaware, 

mcanscionable contract provisions, including unconscionable 

i s b i t r a t i o n  clauses, are unenforceable. The Uniform Arbitration 

, 10 Delaware Code SS 5701, et. sea,, acknowledges that an pc‘ 
rbitration clause is enforceable “save upon such grounds as exist 

t law or in equity f o r  the revocation of any c o n t r a c t . . . . ” .  

nconscionability is such a ground f o r  revoca t ion  of a c o n t x s c t .  6 

elaware Code § 2-302 provides in re,levant par t  as fallows: r 
’Wnconscionabls contract or clause, 

(1) T f  the court as a matter of law finds the 
contract or any olautre of the contract to have been 
unoonecionabh at the time i t  was made the court may 
refuse to enEorca the aontract, or i t  may enforce the 
rsmainder of the. contract without the unconscionable 
clause, or it may so limit the application of any 
unconscicmabla clause as to avoid any unconscionable 
result. 

1 In Graham v. S t a t e  Farm Mutual Ins .  Co ., 565 A.2d 9 0 8  (Del. 

1/389) I the  Delaware Supreme ’ Court stated t h a t  an arbitration 

m chanism could be unconscionable if it. was. contained in a contract  i: 
adhesion and unfairly s t ruc tu red .  

Klopp , 603 A.2d 788 (Del. 1992). 

See a l so  Worldwide Ins I .  G r o w  

15 
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amendment bene f i t s  only Discover,  a t  t h e  expense of ind iv idua l  

cardholders. While Discover can use the provision to preclude 

class actions and therefore, effectively immunize itself completely 

from small claims, individual cardholders gain  nothing,  and in 

fac t ,  are effectively deprived of t h e i r  small individual claims. 

3iscover can completely avoid accountability whenever t he  harm to 

$?ach c lass  member i s  small enough. Such a provision preventing 

class  act ions and the  consolidation o f  claims i s  unconscionable 

under Delaware and New Jersey  law: 

PAGE 16 

The proviaion preventing class actions and the consolidation 

of claims is contained i n  a contract of adhesion under either body 

of  law. The provision against class-wide r e l i e f  i n  Discover‘s 

ovisian at issue i s  both procedura l ly  and substantively 

conscionable. In Bolter, the arbirration agreement containedthe 

llowing provision quoted at page 894:  

“[Franchisees] agree that a l l  arbitration shall be 
conducted on an individual, not class-wide, basis and 
that an arbitration proceeding between [ f ranchaor]  and 
[franchisee] shal l  not be consolidated with any other 
arbitration proceeding involving [franchisor] and any 
other natural  perscm. . . * 
The cour t  acknowledged the  arbitration agreement‘s 

zonscionability with regard to the foreclosure of a class-wide 

) . ced ing .  The cour t .  recognized that p l a i n t i e f s  were individuals 

k l ~  little financial means, therefore, the c o u r t  he ld  the 

16 
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prohibition against  consolidation had no justification other than 

as a neans of maximizing an advantage over t h e  plaintiffs. 

In this matter, Discover's arbitration agreement includes the 

"Neither you nor we shall be entitled to join or 
consolidate claims in arbitration by or against other 
cardmabars w i t h  respect to t h e i r  accounts, ' or arbitrate, 
any claims as a representative or membir of a claas o r  in 
a private attorney general capacity.H 

enforced, the provision against class actions and consolidations 

i l d  al low Discover t o  create an economic adwantage over each 

jividual cardholder so great that none would reasonably be able 

proceed. By depriving cardmembers of any E o r m  in which they 

Jld reasonably vindicate  their r i g h t s ,  Discover seeks to leave 

s e l f  in a position where it c o u l d  completely avoid 

lount  abili ty . This of power cannot be the purpose Of 

3 i t r a t ion .  In Powertel, Tnc. v. Be.x ley ,  743 So.2d570. (Ct. App. 

3 -  2999)  the cour t  stated in a similar context at page 574-576: 

"Although not dispoaitive of this  poin t ,  it is 
significant that  the arbitration clause is an adhesion 
contract ... Pawertd .  prepared the arbitration clause 
unilaterally and sent it along to i t s  customers as an 
ineert to the ir  monthly telephone bill, The cust-rs 
did not bargain for the arbitration clause, nor did they 
have the power to reject it. One of the hallmarks' of 
procedural tanconscionability is the absence o€ any 
meaningful choice on the part o f  the c o n a m r .  See 
Selcher; Kohl, Here, the customers had no choice but to 
agree to the new arbitration clause if they wished to 
cont inue Co m e  the cellular telephone plans they had 
purchase f ran Powertel, If 

**** 

"It is true, as Powertal argues, that customers can avoid 

17 
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the effeot of the arbitration clause by canceling t h e i r  
phone service and signing an agreement w i t h  another 
provider. The fallacy of that argument, however, ie that 
switching providers would reeult  in a loss o f  the 
inveatment tho customera have in the agreements they made 
w i t h  Powertel . They purahased equipment that  worka only 
with  the Powertel sewiuiae and they have obtained 
teltaphone numbars than  cannot be transferred to a new 
provider. It is reasonable to aseuxne that stma customers 
may suffer a great deal of inoonvenience and expense to 
obtain and publiah a new telephone number. H B ~ C I Q ,  it is 
no answer to say t h a t  the customers can &imply s w i t c h  
providers. Many customers hay have cont inued  t h e i r  
service w i t h  Powertel. despite their objection to the 
arbitration clause simply becauee they had no 
economically feasible alternative." 

*+*+ 

"The arbitration clause also affectively removes 
Powertel's caxpasure to any remedy that could be pursued 
Qn behalf of a alass of consum&is.. .Class litigaticln 
provides the most economically feasible remedy for the 
kind of c l a i m  that has been asserted here. %he potential 
claims are too mall to l i t i g a t e  individually, but 
collectively they might amount to a large a m  of money. 
The prospect of class l i t i g a t i o n  ordinarily has some 
deterrent: effect on a manufacturer o r  service provider, 
but that is abeent here. By requiring arbitration of a l l  
claims, Powartel has precluded the poasibility t h a t  a 
group of i t s  customers might j o i n  together to seek relief 
that would be impractical for any of them to obtain 
alone. Again, t h i s  is an advantage that inures only to 
Powtartel - Tha arbitration clause precludes class 
litigation by e i t h e r  party, but it is difficult to 
anvision a scenario in which that would work to 
Powertel's 

a l so  Fozada v. Dale Baker Oldsmobile, IDC., 91 F. Supp. 2 d  1087 

J . D .  Mich. 2000) (refusing to enforce an arbitration clause 

intaining a 'no class action" c lause  on t h e  ground t h a t  the 

:bitration agreement was unconscionable). 

Banks such as Discover have immense power over  their c r e d i t  

18 
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t 

card customers ‘Discover can effectively destroy the cardholder’s 

negative credi t  comments about  the cardholder t o  t h e  major 

r epor t ing  agencies. The r e tusa l  of a cardmember to pay an improper 

fee, even if that refusal is j u s t i f i e d ,  could result in making it 

virtually impossible F o r  the cardholder t o  refinance a home o r  

lsase a car. This huge leverage gives a bank l i k e  Discover an a l l  

:?owerful mechanism to enforce its r i g h t s  without ever having t o  

’renture i n t o  a court or meaningful arbitration proceeding. Without 

’:he potential of some classwide relief, the cardmember has no 

:.everage a t  a l l .  The t h r e a t  of the  cardholder filing f o r  

:ndividual a r b i t r a t i o n  o f  a $25 or $50 claim is meaningless 

credit standing and ability to obtain f u t u r e  credit by mailing 

compared to class wide multimillion dollar litigation to redress 

the alleged wrong to hundreds of thousands of cardholders. 

Eiscover on an “individual” bas is ,  in the current context, is an 

unconscionable r e s t r i c t i o n  that should not be enforced. 

Mr. Shea had no market alternatives. This is not a situation 

where  a consumer can simply purchase an identical product from a 

different source. Mr. Shea would have had t o  cancel his Discover 

c r e d i t  card and apply f o r  new credit with-another bank f o r  which he 

miy o r  may not  have been approved. This is a process that takes 

t:me and there i s  no guarantee of receiving credit with equivalent 

l;.n-tits and interest rates. The mere a c t  of applying f o r  new credit 

c.n i t s e l f  damage consumers by impacting on a consumer‘s FICA 

19 
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tcore, which then impacts the availability of credit and the rates 

tt which c red i t  is offered, if it is offered  a t  all. 

tlere, the  Cal i forn ia  class action is brought on behalf  of 

riscover c r e d i t  cardholders who ware allegedly improperly charged 

Iverlimit fees as a result of Discover's conduct. By definition, 

#lass members are consumers who are or have been at their c r e d i t  

imits. These are the types o f  consumers who cannot simply apply 

or and obtain another credit card from another bank, p a r t i c u l a r l y  

t the same credi t  limit and the same interest r a t e  they have built 

p over a period of time with.Discover. 

For  the reasons s t a t e d  above the plaintiff's demand t o  compel 

r b i t r a t i o n  is denied and the complaint dismissed. 

October 22,  2001 
RATE 
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SUPERIOR COVRT OF NEW JERSEY 
MONMOUTH COUNTY 
LAW DIVISION 
DOCKET NO. L-1183-0 1 

C M L  ACTION 

ORDER DISMTSSUYG COIMIPLAXNT 

This matter having been brought before the Court on April 12,200 1 by Glen 

A Karris Esq-, ofthe fh~ of B d k d ,  spahr, Andrews & Jngersoll, LLP on behalf of ~e I 
a d  %tnuel C. hglese, Esq., of the firm o f  Moss and Inglese, attorneys for the 

It is on this~;YaY of d 7 6 4  2001 ORDERED that fie complaint in t11e 

and papers being submitted and for good cause shown: 
d - _  

ab ve matter is herewith dismissed. i 
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