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IN THE COURT OF APPEAL OF THE STATE OF CALIFCRNIA
SIXTH APPELLATE DISTRICT

COPY

EDWARD S. PAGTER and

JOANNE TONEY PAGTER, HO17971 |
i Santa Clara County
Piaintiffs and Respondents, Super.Ct.No. CV766996

u
¥

FIRST ALLIANCE MORTGAGE and FILE L
JEFFREY E.A. PHILLIPS, FE8 5 - 1999
: 6ot of Apony) — Siven M vist,

Defendants and Appeiiants. »

PEPUTY

Plaintiﬁ's Edward Pagter and Joanne Pagter are elderly homeowners who
reﬁnanfced their home with First Ailiance Mortgage Company (F AMCOQ) through
its loanf officer Jeffrey Phiilips. The Pagiers brought an actioa against FAMCO
and Mr. Phillips in which they alleged the loan was obtained by fraud. At issue in
this api:eai, however, is whcther the underlying dispute over the loan should be
resolved in arbitration. The trial court found that the parties’ arbitration
agreement was obtained by fraud and denied defendants” petition to compel
abimﬁcn and its motion to stay further proceedings. We affirm. :
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Factual and Procedurai Background!

At the time of their loan from FAMCO, the Pagters lived in Santa Clara,
California. Mr. Pagter, who was then 67 years old, operated a smmmmg pool
business, which he had owned and managed since 1975. He had been receiving
kidney mmysxs ireatment since 1993. He was required to drink water “almost
consxanﬁy.” At the time of the loan, Mrs. Pagter was 64 vears old and employed
asa caf%teﬁa manager.

At the end of 1995, the Pagters began to consider refinancing their existing

Ay

mortgage, which was approximately $141,000, because the monthly payments on
their ad;ustable rate mortgage were due to increase in January or reoruaxy 1556.
Shortly xhereaﬁer the Pagters were contacted by FAMCQO and they arranged for
a FAMQ:O appraiser to evaiuate their home. After the appraisal was completed,
the Pagters visited the FAMCO office in San Jose. ‘

On January 3, 1956, the Pagters met with Mr. Phillips. At this time, they
werc aware that Mrs. Pagter was going to retire in ten or elevenmonthg. at which
time th¢y intended to sell their home and move to Lamore, California to live near
their da'aa.h'a Afer the Pagters explained that they wanted to save $2,000 or
$3,000 0 0 over the next ten months, Mr. Phillips told them he could save them
$6,000 to $7,000. He also showed them documents that reflected savings of

$6,000 f’to $10,000. Mr. Phillips then presented a loan to the Pagters that would

1 After an evidentiary hearing on the petition to compel arbitration, the tnal court

snecxﬁcaﬂy found that the testimony of the Pagters was credible and that of Mr.

ph.!..pe was not credible. Accordingly, the statement of facts is based on the
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provide the Pagters with approximately $500 in cash. The Pagters signed various

documents to appiy for a loan and were given copies of some of these décmncnts.
After the Pagters’ loan was approved by FAMCO, they returned ¢n

January'10, 1996 to sign the finai ioan documents. The Pagters signed an

Adjustaﬁie Rate Note, which shows the principal amount of the ioan ($171,657

a Deed of Trust, an Oral Disclosure Staiement, Notices of Right to Cancel, and a

refinance their existing mortgage, pay off their credit card debt of $5,730.2 and

n{ednaﬁuﬂ and Arbitration Agreement.

Rpgardmg the signing of the documents, Mr. Pagter testified: “Qf When
you wexit 1n to see Mr. Phillips on January 10th, were you in any hurry on that
day? [1] A No, Iwasn’t. [] Q Was Mr. Phillips in 2 hurry on that day? []

A Yes, he was. [§] Q And what did Mr. Phillips tell you was the reason that he
was in a hurry? [f] A Well, the reason he told us he was in a hurry was because
he had to go out and pick [up] one of his children ~ a daughter I beheve!up ata
soccer g;amc because his wife wasn’t going to be abie to get to it and so ne had to
hurry to get there to do that. 4 ﬁ] And did Mr. Phillips indicate anythmg to
you abom rushing you through the documents? [} A Well, — {f] Mr. Johnson:
Object. U ] The Witness: He was rushing through the documents because he
was in a; hurr,' supposedly to go out and pick up whoever it was at the soccer
ame. {',I} Q (By Mr. Steinbock): Did he indicate ..nythmg tc you abeut rushing

2 This ainomt was later lowered to $5,524 at the Pagters’ request.
3 This ainm.mt includes the loan origination fee of $19,950.

4 Accerdmg tc Mr. Phillips, ke did not “have another & gagemem v-!nc.. was
pressuring or causing [him] to rush through the meeting.”
|
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you ‘J‘n'oas,u the documents? [§] Mr. Johnson: Objecticn. [§] Mr. Steinbeck:
I'!l rephmase it. [§] Q (By Mr. Steinbock) Did Mr. Phillips make any apologies
to you or indicate anything to yon about rushing you through the documents? [{]
A Well he said, we have to hurry. We'll have to hurry here, apologize for that,
but if you sign these documents they will be filled out the way they’re supposed
to be filled out and we will — just the way we discussed. And so we signed them
rather hmnedly They were passed, shuffied back and forth and passed out
between my wife and I and we signed and initialed as rapidly as we could. [] Q
Now descn% if you would — I mean you moved your hand back and forth but
describe if you would for the court when you say they were shuffled, what do you
mean? {a 1 A He would push them cut. All right. And then I weuld mmal one
and he’d switch them over the same one I signed and initialed to my wife and
once shc%sxgned and initialed and rolled them back and a couple more out until
the forms were signed. [} Q Mr. Phillips indicated in his testimony that he
went thrdugh each document with you, explained each document and ex;élained
all of the%ﬁgures on all of the documents to you before you signed the documents
on the 10th. Did that happen? [1] A No, it did not.” ‘
Accoramg to Mrs. Pagter, during the visit on january 10, “it was exiremeiy

Al re el o

said the air conditioning was out in the building ana it

And also he said he had to leave because he was in 2 hurry, so thiswould be 2

short meeting, we would get through with it very fast.” The Pagters were in the
A

O* office 25 minutesS and Mr. Pagter left frequently to drink watet due 10

5 Mirs. Pagier testified that the meeting lasted 25 minutes, while Mr. Pagter
estimated that it was 45 minutes.
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his kidney disability. In presenting the documents to the Pagters, Mr. Philips
“was getting them confused in his pile of documents, and he would have to
shuffle through them and pick out different ones, and it was not very organized.”

The Pag'*'*e did not read the documents before signing them

H

The Mediation and Arbitration Agreement is 2 separate, one-page
document.6 It is titled in all capital letters and in bold-faced type. The waiver of

|

6 The Mediation and Asbitration Agreement states: “MUTUAL AGREEMENT
TO RESOLVE [f] Itis hereby agreed that any Dispute arising out of this
Agreement, or any other agreement with First Alliance Mortgage Company, its
assigns, ,.g'nts or employees (together, “First Alliance™) concerning the loan
ioan documents, disciosure, the relationship between the parties or their
performance shall be resolved exclusively by the terms of this Agreement. (]
“Dispute” shall inchude: [§] 1. Any claimed wmngdomg, claim, cause Qf action,
debt, liability, tort, statutory claim or contract claim. {j} 2. Any claimed
violation of state or federal laws, including, but not limited to, state and feceral
laws and regulations governing consumer credit, disclosure, civil rights, equal
oppommxty and settlement procedures. [§] “Dispute” shall not include: [T}
Actions by First Alliance to judicially or non-judidtally foreclose on the note and
deed of fmst (or any other Security Instrument) for the loan, to enjoin waste, to
collect rents interpleader actions or actions for a receiver, for unlawful detainer
or relief ffrom the automatic stay in bankmptcy [f] MEDIATION AND
ARBHRATTON OF DISPUTES: [{] If a borrower(s) has a stpute with First
Alhance? such dispute shall be resolved by taking these steps in this ordér: [}
Step. 1. | Notice. Borrower(s) must give First Alliance written notice that a
Dispute | mav exist so that First Alliance can look into and hopefully resolve the
D1sputc r€] Step. 2. Arbitration with Mandatory Mediation. I Step 1 ‘has not
resoiveaz the matter to borrower(s) or First Alliance’s satisfaction, the party
wishing | to pursue the matter shall initiate bmdmg arbitration under the rules of the
Amencafa Asbitration Association (“AAA™). The parties hereby stipulate to pre-
arbitration mediation under the rules of the AAA. [§] Arbitration shall be filed in
and held at the office of the AAA nearest to the real property securing the loan.
Discovery shall be at the discretion of the arbitrator(s). Each party shall bear

(Continyed)
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right to jury trial and other waivers arc also in capital letters and dmct‘.y above
the s:gnamre iine. The Pagters signed this document on Tanuary 10, 1996.

me Pagiers do not recall that Mr. Phillips acked them to sign an arbitration
agreanent However, Mis. Pagter recalls that he said something to the efiect
“you can mediate,” but he did not mention arbitration. The Pagters were not
aware ...a* they had signed an arbitration agreement. They would not havc signed
the document if they had known of its contents, because Mr. Pagter nan

cxpencnce unsat:sfactory

FAMCO trained its employees to use various methods, mclndmg
deccption, to sell its services. For example, employces were tratned to describe
the Medxauon and Arbitration Agreement as a Fair Lending Notice. As Mr.
Phxihps expmneu, they were trained to tell borrowers that “this form states that
we're lice y the State of California, and therefore we adhere to the laws of
the Std of California which are we are not to discriminate against anyone for

varo
A

religion or ethnic hackground, where they live, that we are not to;:charge

b

3

them mnre if they’re living in a specific area and disclosed where - if a ciient f
that r_his had happened to them. any of those things I just mentioned, to

govexnmcnt agencies where they could contact, and, you know, make u:n npiainis

their GWu arbitration costs and attorney’s fees for mediation and arbitration of
stputes, regardiess of what is said in any other agreement between bprrower(s)
and First Alliance. Judgment on the award may be entered in any court of
competent jurisdiction. [} WAIVERS (1] BORROWER(S) AND FIRST
ALLIANCE HEREBY FREELY WAIVE THE RIGHT TO TRIAL BY JUDGE
OR JURY, THE RIGHT TO APPEAL, PRETRIAL DISCOVERY AND

APPLT "VAHON QF THE RULES OF EVIDENCE.”

|
| 6
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regarding that.” Though Mr. Phillips knew that this description of the Mgediation
and Arbitration Agreement was faise, he gave it o borrowers.

Accordmg to Mr. Philiips, FAMCQO stopped training their loan officers to
rmsrepre:sent the Mediation and Arbitration Agreement in 1992 Hewevgr he
was unable to recall any documents that he received regarding this issue.

Moreos «er, his testimony at the hearing and his deposition were in conﬂxct as to
who *o'(“. him that he should stop representing the agreement mconectly when he
was '.old, and what he was told.

On June 20, 1997, the Pagters filed complaint aileging ndnmary abuse of
an elder (Welf. & Inst. Code, § 15600), fraud and deceit regarding a «,m;aumer
credit nansacuon, fraud and deceit regarding a mediation and arbm'atzon
agreement negligent misrepresentation, negligent lending, breack of 2 fiduciary

duty, unfau‘ and deceptive practices (Civ. Code, § 1770), and unlawful lmsmeﬂs
pracuces and false advertising (Bus. & Prof. Code, §§ 17200, 17500).

Gn August 4, 1997, defendants filed a petition to compel arbm'ation and a
mct:;on r stay pending arbitration. Following an evidentiary hearing, the trial
court d f‘fmpd the petition. It stated: “The petition to compel arbxtrauoms denied.
It is denied on the ground of fraud. Fraud was concealment. The conoean:nent is
clearly outlined in the testimony of the Pagters. The court belicves the tesumOﬁy
of the Pagters The court specifically does not believe the tesumony oer

Pthhps



ient uvﬁ: HP Laserdel 3100; 510 52/ 0581, Uec-20-99 H.46AM; rage 8/14

-
o~

Discussion
Standard of Review

W‘nen the decision of the wial court is based upon undisputed facts. the

rcvxewmg court exercises independent review of the tnal court’s ﬁndmzs

hn‘*“"“ v. Antonioli (1994) & Cal.4th 791, 799.) However, to the extent the
trial ""m S f'”monnznsuponafacma!determmanon,thestandardonappeahs
whethe\: there is substantial evidence to support the trial court’s findings. (Stirlen
v. §ggmuts Inc. (1997) 51 Cal. App.4th 1519, 1527, fn. 2.)

Pursuant to Code of Civil Procedure sections 1281 and 1281.2, the mial
court shall grant a petition to compei arbitration if it determines that a wntzen
agreement to arbitrate exists, unless the court finds that the right to arbitrate has
‘been waived or there are grounds to revoke the agreement.” The petitioner bears
the burqzien of proving the existence of a valid arbitration agreement by n
prepon%lerance of the evidence, and a party opposing the petition bears the burden

|
7 Code of Civil Procedure section 1281 states: “A wriiten agreement u‘) submit
1 arb:'é:aﬁm an existing controversy or a controversy thereafter anising is vaiid,
emorceame and xrrevo«.abie save upon such grounds as exist for the revoc.auon
of any contmct :

Code df Civil Procedure section 1281.2 states in relevant part: “On pcnnon of a
party vﬁ an arbitration agreement alleging the existence of a written agrecinent to
arbitrate a controversy and that a party ihereto refuses to arbitrate such
controversy, the coun shall order the petitioner and the respondent to arbitrate the
controversy if it nines that an agreement to arbitrate the controversy exists,
unless fit determmes that: [f] (a) The right to compel arbitration has been
vcj by the petitioner; or []] (b) Grounds exist for the revocation of ithe
agres ;

”9
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M v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972)
Defendants contend that the trial coust emred in denyi : ;

compel arbitration. They contend that the °agtm had as 2 matter of law a

rcasoname opportunity o revicw the arbitration agreement before QMg it. We

disage#. |
j _(1996) 14 Cal.4th 394,
the c""“ cutlined the procedure for deciding a petition to compel arbitration and
the s*..mﬂz ncy of the plaintiffs’ declarations regarding fraud to avoid armtranon
In that casg the plaintiffs were individuals who had invested in mutuai ﬁmds
throuzh Great Western Financial Securities Corporation (GWFSC). Most of the
plaxnuﬁ's had been long-time depositors with Great Western Bank (GW
separat: corporation reiated to GWFSC. They alleged that rep'escntatives of
both comorauons ied them to believe GWFSC representatives worked ;'or GWB,
that mé mutual funds sold by GWFSC were insured, and that the GWFSC mutual
funds ws‘:re backed by GWR or the United States Government. When the
pxa...nﬁfs investments decreased in value, they brought claims agamst GWB and
GWFSC. (14 at pp. 402-403) |
Ferr* and four individual defendants then brought a petition w compei
arbitr *mn on the ground that the plaintiffs had entered into agreements
gnma.nﬁmg an arbitration clause. The plaintiffs opposed the petition and argued
that tbére had been fraud in the execution of the agreemenis. Many Of the
plaintiffs stated that GWFSC representatives toid them that the apee:gens were

unimportant or that t‘ney did not need to read them befare sign-'.n« th:x'.! "The

1.
made, do mot void a written contract, because it is generally “n’mable in

reliance on such assurances, to neglect ta read a written agreement before signing

9
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it. One party s making of such an assurance does not, by itself, deprive the other
party to ,a prospective contraci of the re le opportunity to d:scvv" the
cnaractqrandcssenhmwrms of the agreement.” (d. atp. 424) 'T'hecgmalso
noted ﬁat “{s}ome plaintiffs also declare that the GWFSC renmsentaﬁve ‘did not
give mz,auy time’ to read the agreement (Allen), or that they felt ‘rushed’

( Ca.'canb) or ‘pressured’ (Rosenthal). Without evidence the representative
asfua!ly took some action or said something to hurry or pressure the prospecnve
client, However these claims add nothing to plaintiffs’ showing.” (Id. at tp. 424,
fn. 12. )

'I]hc plaintiffs further argued that they piaced their irust in the G“ -8
represmtanves and reiied on their assurances, because they were long-t;mg.
deposxtqtars with GWB and were led to believe the GWFSC representatives
worm:mt for GWB. The court also rejected this argument. “We do not l}eheve,
howeveYr these facts are so compelling as to make reasonable plamnﬁ's complete
reliance om the representatives. To make out a claim of fraud in the exacutxon, it
must be% remembered, plaintiffs must show their apparent assent to the qomracts
their sx@ahme on the client agreements - is negated by fraud so nmdamental that
they wge deceived as to the basic character of the documents they s:gxeu and
had no p'easonable opportunity to learn the truth.” (Id. at p. 423.) In fejectmg the
plaintiffs’ claims, the court further stressed that the “piainaifs’ declaratiors do
not esta!blish any actual conceaiment by GWFSC of the arbiration clause, or any

affirmative misrepresentations regarding the exisience of meaning of azn
arbitration clause in the client agreements.” (Id. at p. 426.)8 .

i

|
8 The Rosenthai court conciuded that the declarations of four of the pxamuﬁ

Sl <l

were sufficient to require further proceedings as to whether they had a reasonable '
(Continued) :
5
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Iée:e the Pagters did not read the arbitration agreement before they signed
it. H wever the record establishes that Mr. Phillips took advantage of their
cm:umstances particularly those of Mr. Pagter, and tbus the Pagters did not have
a reasohable opportunity to discover the existence of an arbitration ags aement
The Ianuary 10 visit to FAMCO lasted 25 minutes in an overheated c‘“M Both
Pagterql were eiderly and Mr. Pagter had severe health problems that required his
Leavmg frequently to obtain drinking water. Disregarding the Pagters’ hmztangns
M. ruiﬂar;s urged them to hurry with their signatures on the pretense that he had
to '“ck}'"p his child at a soccer game. He told them that they “would get through
w‘th'Wezy fast.” He also told them that the documents woxﬂd"bcﬁllgdoutthe
way th%y re supposed to be.” Mr. Phillips then rapidly shuttled 17 do&ments
mmsm of 27 pages between the Pagters for their signatures. Moreqvet
thouzhl Mr. Phillips referred to mediation, he never mentioned arbxtrauén to the
Pagtcrs. This conduct was consistent with FAMCO’s practice ofmrmg

naz’pmof&eueﬁaﬁonmdmbiuaﬁmw Under these
cn'cmqstances, the trial court properly denied the petition to compel a:bxnanon 9

cppn:*un.w to learn the terms of the documents that they signed. (&ggmm V.
Great Wesiern Fin, Securitics Corp., supra, 14 Cal4th at pp. 428-429, 431 )

Two of the plaintiffs were iliiterate and one was legaily blind. The foaﬁh plaintiff
euﬂ'créd from Alzheimer’s disease. (Id. at pp. 427-431.) :

9 Defendants reliance upon g_g_qg_q; v. Khalatian (1991) 231 CaLApp 3d 1586,
and Rowland v. Paine Webber, Inc. (1952) 4 Cal. App.4th 279, is misplaced.
Neithdr of those cases involved the egregious circumstances of the instant case.
Here the signing of the arbitration agreement occurred under conditions which
were adverse to an elderly severely disabled client and involved a loan officer
whiisreptesenmd the nature of documents, pressured his clients to burry with
the that he needed to pick up his child, and quickly shuffled papets between
the twn ciients.

11
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