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Jnder G. L. o,

(3]

31, § 118, par. 1, the defendant {(FAMCQO), a
sub-prime mortgage lsnder, has £iled a petition asking that I, as

single “justice, znnul a creliminary injunction entered in the

Superlor Court (Grasso, J.) that restrices FAMCO, when writing

carrving cn mortgage foreclosures, +o notifying the Consumer
Protection Divisicon af the Attorney General's Office no more than
Cen days Irom sending an acceleration notice to the borrower.
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ine alttorney Genersal Z0ougnt %The injunctlon to eniorce his

¥ 2{a}, for a lender "o write a mortgage lcan “with rates or

terms which significantliy deviate rrom industry-wide standards or
wnich are otherwise unconscionable It 1s the Attorney

General's position Lhal fellling poiuts in excess of five is a

.

it

term that significantly deviates from industry-wide standards, a

cositicn that on the record berfore me, seems U0 have factual

]

support despite 3 smattering of axamples of mortgage lenders
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TAMCC does not challangs “he 7alidity or G. L. <. 33A4,
BN -~ 3 o 5 - S = g - AR T ;
Doz ic) tae scurce =©I The Attorney Seneral's rule-making power)

Rather, 1t argues that “he application of

Pt

ish & five-point ceiling on

pos

Che requlalticn i pracrice o =stab
Deints 1s in vioclatlion of .egilslative intent and Lis an
z2conemically irrational restricrien on pricing structure in the

sub-prime mortgage market. « oo
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The legislative intent argument is based on the

[

Legislature'’s repeal of tne predecessor statute to G. L.Xc;:}83,
5 63, as appearing in St. 1996, ~. 359, § 33A, which had |
previcusly authorized the Commissioner of Banks directly t&
requlate the charging of points. The new statute requires only
T2ll disclosure oFf such ~harges o the borrower in advance of the

Transaction, failing which *he borrower is not obligated to pay
such charges. in =2ffsct, the argument goes, the Attorney General
nAas subverted the Legislature’s intention to terminate direct
T2gulation of points in favoer of full disclosure and sconomic
Ierces by reimposing direct f2gulation under the auspices of

L& not without merit. Given,
nhowever, the facts tnat (1) the Legislature has not acted to
restrict the AUTLornev General's rule-making power under G. L.

. 893A; (2} that rule-maklng power has been very expansively read

W

2y the Supreme Judicial Court 'see, e.g., HMalllet v. AIF-Davidson

13801} ; and (3) the Attorney General's



- o -k Lo [ i - <o (S -
- o wrm e w 231 ot e s N 3 & ey gt “=
22 L3JT0 £oInT C21ling cIfive polinte: (ifers more scope for price

FeinTsi, L am unable Tc <onclude that Judge Grasso was very
crobably 1n srror in rejecting FAMCO's argument. This court

normally does not grant relief under G. L. o. 231, § 118, par.
-., unless 1t 15 convinced that the trial sudge's intgrlocutory

order .s relataively clearly erroneous or an abuse of discretion.

Jet-Line Sves.. Inc. v. Board of Selectmen of Stougnton, 25 Maks.

App. Ct. 545, 546 (1988). ' “ <
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The contention that the rfive-point ceiling makes no economic
sense 1s well argued but is too rastrictive in treating A.P.R.
comparisons as the sole raticnal approach to measuring the

cossibilities of unfairness to vulnerable borrowers. The policy

[

of full disclosure of ferms adequately protects the rational,
“nowledgeable copsumer envisioned in C1lassical economics.
However, the borrcwers in the sub-prime mortgage market are apt
Tc have ¢overrepresentation ot minorities, the alderly, and the

inner=-clty and rural poor (see nited Companies Lending Corp. v

fargeant, =<0 ¥. Supp. Zd 1382, 202 (D. Mass. 13998), who may

reasonably e assumed %o be unsephisticated borrowers. easily

misled by interest rate comparisons wWithout adequate appreciation
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class, such borrowers are by definition

more prone to defaults than borrowers in the prime mortgage

fod

Tarket. A special disadvantage of a nigh-points, low-interest

mortgage 1s that derault in the early vears of the scheduled
Y
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-~f® oI the loan will leaVe The Lorrower wilth less egqulty in the
resldence than a defauls under a srtanaard low=-points, higher

-nteresl rate mortgage rhat gJeneratad the Same net principal

amount I0Y the borrower . Se1na unable al this stage to conclude
“hat the [ive-point restricrion has ne reasonable likelihood of

Delng sustalned as a raticnal application of the statute,
decline te interfere with Judge Grassc's determination that it
should be enforced pending resoluticn of the case on the merits.

for the reasons sct cut above, the relief sought in the
perition 1s denied.

By the Court (Armstrong, J.),

— T e

/
nt Clerk

%

N
4
4
’.J .
]
t
i

71
ol
ct
D
H
D
2



