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Unde~ G. L. c. 231, § 1_8, par. 1, the defendant (FAMeO), a

sub-prime mortgage lender, has filed a petition asking that 1, as

s1ngle justice, annul a preliminary injunction entered in the

Superior Court (Grasso, ~ \
\.J. I that restricts F~~COf when writing

~or~gage l~ansf to charging no more than five points and, when

carrying en morLgage foreclosures, to notifying the Consumer

Protection Division l)! the Attorney General'3 Office no more than

ten days from sending an acceleration notice to the borrower.

The Attorney General sought the inJuncLion LO enforce his

~egulation ~:O6(6) I which makes it Q vlol~Lion of G. L. c. 93A,

§ 2(a) I for a 1.ender LO write a mortgage loan "with raLes or

terms which significanLly deviate from industry-wide standards or

wnich are otherwise unconscionable." It is the Attorney

General's positlon that selLing points in excess of five is a

term that sign~ficantly devlates from industry-wide standards, a

posl~ion that en the record before me, seems to have factual

support despite ~ smattering of examples of mortgage lenders



~::a.rqing :p.ore r;Ol.:',cs in ::::::e ::;uD-prl.me market:.

c. 93A,

~ 2(01 (the source s! ~he At~~rney General's rUle-making power)

Ka~her, it drques ~hat ~he application of

:he regulaticn L~ practlce ~0 ~stabli5h a five-polnt ceiling on

pOlnts is In violation of :~glslatlve intent and is an

~conomically irrational rescriction on pricing structure in the

~ub-pr~me mortgage market.

The leg1s1ative intent argument is based on the

Leglslatu=e's repeal of tne predecessor statute to G. L. c. 183,

§ 63, as appearing in St. 1996, c. 359, § 33A, which had

previously authorized the Commissioner of Banks directly to

~equlate the Charging of ?Olnts. The new statute requires only

::'..:11 disclosure nf 'Sur.'r ,-h~rqes ::0 the borrower in advance of the

:ransaction, falling WhlC~ the oorrower is not obligated to pay

such charges. In effect, ~he argument goes, the Attorney General

hA~ ~ubverted the Leqlslature's intention to terminace direct

regulatlon of pOlnt~ in f3vor of full disclosure and economic

forces by reimposu:g direcl .::egulC1tion under the auspices of

J • .:..... c. 93A. ~he arg~~ent i5 not without merit. Given,

however, trle facts tha t I '1 \
\ ... ) che Legislature has not acted to

restrict the Actorney General's rule-making power under G. L.

~. 93A; (21 that r~le-maKlnq power has been very expansively read

by the ;';upreme ,Judiclal Courc 'see, e. q., ~1aillet v. A.rf-Davidson

:0., 407 Mass. 135, 193 (1990)) and (3) the Attorney General's
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,"; t r:~ct'Jring than o.:ha t:.mposed by the C,-,mrrri ss ioner- c f Banks r r"wO

?oints) r I ~m ~~able to sonclude chat Judge Grasso was very

orobably In error ~n rejecting FAMCO's drglli~ent. :h~s court:.

normally does not grant relief under G. L. c. 231, § 118, par.

~., unless it iu convinced that the trlal judgels interlocutory

order is relatlvely clearly erroneous or an ~use of discretion.

,Jet-Line Svcs. c Inc. v. Board of Selectmen of Stoughton, 2~.~>

r.pp. Ct. 645, 646 (1988).

The contention that the
- •.)""1-~ .. :;.

five-point ceiling makes no economic

sense is well argued but is too restrictive in treating A.P.~.

comparisons as the sale rational approach to measuring the

pOSSIbilities of unfal.:::.ness to vulnerable borrowers. The policy

of full disclosure of terms adequately protects the rational,

knowledgeable conSllmer envls1.oned in classical econom~cs.

HoweV~L, the borrowers in the sub-prime mortgage market are apt

~o have overrepresentation ot ~lnorities, the elderly, and the

:-.nner-ci ty and nlra 1 poor (see 3lni ted Companies Lending Corp. v.

~araeant, 20 F. Supp. =d 192, 202 (D. Mass. 1998), who may

~easonably be assumeq to be unsophisLicated borrowers, easily

~isied by interest ~ate comparIsons without adequate appreciation

0f other f~ccors. As a class, such borrowers are by definition

more prone to (i~[Qults than borrowers In the prime mortgage

~arket. A speCIal d~sadvantage of a high-points, low-interest

mortgage 15 that a defa,)l~ in the early years of the scheduled
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~~fe or the ~oan ~lll leave [he to~r0wer wit~ less equlty in the

~esldence than a defaul~ under A st2nriard low-points, kliqher

~nterBsL Idte morcqag~ rh2t ~enera~ed the same net principa:

~mCJnt ~0r ~he bcrrower. 3elLq unable aL t:us stage to conclude

rtat t~e five-polnt r2strlcc;on has no reasonable likelihood or

being sustaIned as a ratlonal applicatIon of the statute, l

decline to interfere with 0udge Grasso's determination that it

should be enforced pending resolution of the case on the merits.

For the reason~ set 0Ut above, the relief sought in the

petItion IS denied.

By the Court (Armstrong, J.),
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