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COMMONWEALTE OF MABSACHUSETTS

SUFYFOLR. =3, SUPERIOR COURT
CIVIL ACTION
Ho. 38~5534A

CCHMONWEARLDE oF “ABB8ACHUBETTSE,
Playnriff

FIRBT ALLIANCE HORTGAGE COMPANRY,
Defendant

HMEMORANDUM OF DZCT
PLAINTITFS’ €OTION

FOR A PRELIMINARY zaggu ION

9n Hovember 24, 1398 =he parvies were before the coure for
claintiff Commonwealth of Massachusetts

ve rallef. The Ccmmonwealth seeks

y.a

-3 .
lance Mortgage Company {"FAMCOW) Naiie

irom vieolating G.L. =. ©3Aa. :2{(a} and othar consumer protoection

rd 3é~f
Tegulations Lo the provisien of residential mortgage loans to e L4
» . e V . L&/
“assachuserts customers. JSpecifically, “he Commonwealth seeks to /¥

s
2njolin TAMCC [rom 1) Inarging rates, points and other Lerms which e
deviate significantly from industrv-wide srandards or are jgﬂ&ﬁ

stherwlse unconscicnable and 2 ~aking any steps %o foreclose on ?9‘{f7
any residential real property .n the Commonwealth without first { v

providing written notice “c¢ the Commonwealth within ten days of

For The rollowing reasons, tche motion of the Commonwealth is

ALLOWED.
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vn Maren o 1997 ine Massachusents Commissioner ot Banks 1ssued FAMCO a temporary

s

[icense 10 conduct tusiness in the L ummonweaith as a mortgage lender, pursuant to G.L. ¢,
255E.092. L v L3SE. 38 requires everv Licensee to file an annuai report with the Banking
UMMISSIONEr CONCEMINg Its business and operations during the preceding calendar year. After
exammng FAMCC's annuai report. the Commussioner found evidence that FAMCO's charges of
1D 10 23 points for subpnme Dorrowers’ were inconsistent with industrv-wide standards. On
Sugust 12, (998, the Artormey General sent FAMCQO a letter informing it of the
—ommonwealth's 1ntent to tile suit and inviung the defendants o discuss the proposed action.
FAMCO's license has now exptred. Although the company applied for a renewal, the
{ommuissioner has not issued a new license.
DISCUSSION

-1 consigenng whener w grant a preliminary injunction. the court conducts a baiancing
st The court evaiuaies the moving partv's claim of injury together with its chance of succcssb
on the menits. Packaging industnes Group, [ng, v. Cheney, 380 Mass. 609, 617 {1980). ifthe
court believes that a taiiure 1o 1ssue the injuncuon would “subject the moviny party to a
substanuial nsk ol irreparavbie harm ' the court must baiance this risk against any simiiar nsk of
irreparabie harm wnich granting the mjunction wouid create for the opposing party. [d. Only
where the balance between these risks cuts in favor of the moving party may a preliminary

injunction property be 1ssued. [4,; ;

Cperation Bescue, 406 Mass. 701, 710 ¢1990). Where appropnate, this court will aiso consider

- Botrowers wath less than "A" creqit ratings
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‘e ouohc erestin celermming whether to grant a oreiminary muncton. 1L Produycis v,
Stewarg, 414 Mass 210 77201983 HBrockline v Coldstern, 88 Mass. 43, 447 (1983).

‘n this action. the Commonweaith has a substanual {ikeithood of succeeding on the
ments. [he Attorney (ieneral has the authonty 1o reguiate "unfair methods of compettion and..
Lntar of decepnve acts ot Practices in the conduct of any rade or commerce.” G.L. ¢.93A, §2
fa){c). Pursuant to that authonty, the Attorney Generai has adopted reguiations defining unfair
Or deceplive business practices tor morigage ienders. See 940 CMR 8.00. As a provider of
"2sidential mortgages 10 Massachusetts consumers {07 DUrposes other than the purchase or tmuai
construcuon of residennial property, FAMCO 15 subject 1o these reguiations as a ‘mortgage
lender”

it 1S "an unfair or deceptlive pracuce for a MOMgAge. .. lender 1o procure or negonate fora
COITOWEr 3 MOortgage {oan with raies or terms which significantiy deviate from industry-wide
512ndards of which are otherwise uaconscionaple.* 940 CMR 8 06( 6). Pursuantto (L. ¢. 93A
and 940 CMR 8. theretore. the Attorney General has the statutory authonity to determine that a
mortgage ienders [ates consute unfair or decepuve business pracuces. [a this case, the
Altorney (Generas has determinea that the numoer of points charged by FAMCO is
uneonscionaie,

A 'point” is defined bv the regulations as an onginanon fee, finders fee, or other fee or
seTVICE charge which 1s charged by the mortgage iender at or before the time of the mortgage
ioan. 940 CMR 8.02 A pornt 1s one percent of the total loan amount. Prior to 1995, the Banking

Commssioner had siatutory authonty to cap the number of potnts that mortgage ienders couid



oo 19921 i 1¥85 however the Legisiature etiminated the cap on points,
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replacing 1T wiin a requirement ot {ull disclosure of the costs and terms of the proposed loan.

A

83 (1995 ~AMCO argues that the intent ot the Legisiature in making the change
was 10 ISt market 1orces determine the numoper ot points charged by mortgage lenders.
Consequentty, FAMCO contenas that the Attormney General has exceeded his authonty by
chailenging the numoer of somis FAMCO charges tor residential mortgages.

.L. ¢ 183, 363 does not elimunate the Attorney Generai's responsibility under G.L. ¢.
J3A 1o reguiate unrair or decaptive acts in business. “When two statutes are capable of
~OEXISIENCE. 11 1S the duly of Couns. aosent clearly expressed congressional ntention to the
contrarv, 1o regard eacn as etfecuve. imar Segures v Reaseguros, S A, v M/V Sky Reefer, 115
S0 2522, 2326 (1995 Inttus case, the Legisiature has given no indicanon that G.L. ¢. 183,
263 prevents e Attorney Ueneral [Toim exercising his authonty under G.L. ¢ Y3A. Therefore,
where the Attormev (eneral has determined that a charge of more than five points 1s
unreasonable. and FAMCO 55 charging up 1o 23 powts, the Attomey General may properiy
decide that a charge ot 23 points i1s unconscionabie. G.L. ¢. 93A; 940 CMR 8.03.

FAMCO also argues thar the Attorney General has exceeded his authonty in this case
because the use of ponts aione da;s not show the true cost of a ioan to consumers. [t is bevond
dispute. however, that an up-tront charge of 23 pornts significantly reduces the number of doilars
that the consumer 1s borrowing. For exampte, with 23 points, a consumer borrowing $1000 must
pay FAMCO $230 up-front, reducing the amount of the actual loan available w the consumer o0

3770. However. the consumer must then pay FAMCO interest on the full $1000 for the life of
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e toan - onsequenuy. wthouzn FAMCO's monthiv pavinents mav seem iower. the CONSWNET 1S
Saving 4 MUCh higner rate of inlerest (O the amount of monev actuaily borrowed.*
Secause e Attornev General has the statutory and reguiatory authonty to determune

whetner a charge of 23 points CONSTTULES an UnIair of deceptive business practice. the

-
H

‘.ommonweaith has a reasonabic hikeithood of success on the menits of the case.
3. Zaiance of Harms

The Commonweaith argues that an mjuncnon 1 necessary 1n this case because severai
consumers who were misied by FAMCO's promise of lower monthiy charges now face the threat
ot toreciosure. “Where the Attornev eneral has determined that some FAMCO consumers are
‘n danger ot losing therr homes. there 1s 3 reai risk ot irreparavle harm 10 those consumers. [n
contrast. FAMCO will suifer onty money damages if the mjuncnon 1s granteq. and money

“amages 4o NOL consuute trreparable tajury where the plainuif has a sanstactory remedy at iaw.

Sze Foxbore Co. v Armabian Amencan Oil Company, 305 F.2d 24 (1986).

s . e g

{n appropnale cases. e court shoutd afso consider the nisk of harm to the pubiic interest.

GTE Products Corp, v Stewar, 414 Mass 721, 723 (1993). Commeonwealth v. Massachusetts
CRINC, 392 Mass. 79, 48-8% (1984} The consumer protecuion statute, (7.L. ¢. 93A, authortzes
the Attorney Lieneral ©© act o protect the pudlic interest. [n the current action, where the
Attorney (seneral has determined that an up-iront charge of 23 potnts is “unconscionable” under

the appuicabie mortgage tender reguiations. the public interest requires that the Aunomey Generai

~ The Commonweaith does not argue. however, that FAMCO's disciosures are deceptive.



-AKC Ippropnate aclion 1o protect consumers. Sor that reason. tae requested injunction serves

‘e puniic interest.

ror the reasons set 1onh anove,

s ALLOWED

the Commonweaith's motion tor a preliminary injunction
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't 1s hereov QRDERED

iy That FAMCO s emoined from making any mortgage {oans in the Commonweaith
violation of the Mortgage Brokers and Mortgage Lenders Reguiations of the Attorney Genesai,.
240 CMR 8.06(6), anad of G.L. ¢. 93A. §2(a), inctuding specificaity, by making mortgage ioans:
n excess of five points: and

-} That FAMCQO 15 enjoined from taking anv steps to foreciose on any residenunai reai
Sroperty n the Commonweaith without tirst providing wntten notice 0 the Commonweaith
~ithin ten davs of sending an accelerauon nouce to the borrower. 1o Pameia Kogut, Consumer

Protection and Antitrust Diviston. Office of the Attornev General. One Ashburton Place, Boston,

MA U2108.
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| Joseph A Grasso. Jf. /

i Justice of the Supenor Court |
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