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. IN THE UNJTEP STATES DISTRICT'COURT 
€'OR THE DISTRICT OF OREGON 

kr BORENSTELN and KEVIN 
ASHXNGTON, individually and 1 
n behaLt ot  a l l  persons 1 imilarly s i tuated,  1 

1 Pla in t i f f s ,  1 Civ. NO. 90-1104-AA 
' 1  

1 ; 1 
O t  . 

ORTGAGE MARKET, 1NC.f an 1 OPINION AND ORDER 

1 rsgon carparation and 
ARTY FRAWCIS, 

1 
1 

' Pe€endant5. \ 
1 

*. Dana Pinne OSB #75308' 
', DANA PINNET: PC 
b . E .  Bud B a i h  OSB #87157 
UIILEY 6 ASSOCffiTES, PC 
1100 sw Nyber Road, Suitu 2 0 1  
lualatan, OK 8 7062-8438 

'hi1 Goldsmith, OSB 8'78223 
AW OFFICE, OF PHXL GOLDSHITH 
suite 1200 
!22 SW Columbia Street 
Portland, OR 97201 

Attorney for P la in t i f f s  

flichael 0 .  Hanlon, OSB #79355 
Christopher k- Amhrose, OSB 89 
-ROSE N L O N  LLP 
1670 KOZN Center 
222 SW Columbia Street 
Portland, OR 97201-6616 

Attorneys f o r  Defendants 

1 - OPINXON AND ORDER 
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. .  UKEN, Judge: 

P l a i n t i f f s  f i l e  suit against their former smplayars alleging 

riolations o f  the Fair Labor Standards Act (“ELSA”) and Oregon wage 

ihd hour ISUS. DIfM1d8ntS 8tek a stay of the proceeding8 or dismissal 
,f plaintiffa’ claims on the ground that t h e  plaintiffa entired ir i tb 

in enforceable arbitration agteement with def endrnt providing for 
,inding arbitzatlon o f  any and a11 Claim3 relating- to ..employnent. 
hfendants contend that the  Federal Arbitration Act governs the 
larties’ agreement and coxupels the C O W t  t o  stay the present cl@~s 
rction until individual arbitxatlon pzoceedings are corrrp1etr.d. 

. .  

rACTS 
According to the  compSaint, p h i n t i f f s  were employed by defendant 

brtgags Hcrrket PO lomn O f f i c e r s .  Dsfandrnt Marty Francio .was and is 

,mployed by Mortgage Harkct a3 a corporate officer, .agent and 

ranagemefit employee. Plaintiffs allege that they were required t o  
:aka a multi-week training program a t  t h e  cornencement of t h e i r  

mployment for which they received no compensation. After t h e  

training period, p l a i n t i f f s  allege that . .  they . .  were paid exclusively by 
zomsaian and received no compensation for weeks in which they earn8d 
no commission. P l a i n t i f f s  a l so  a l lege  that ,  a t  the  time they 
terminated their, enployment, defendants f a i l e d  to make  payment of 

uagas due as required, . . .  

AS a condition of employment, . .  . .  plagntiffs .., I . were required ta sign 

an Arbitration Agreement. The Arbitration Agreement contains an 

‘‘Exclusive Reference to A r b i t r a t ¶ . o n , ”  which provides: 

claim or controversy, of any nature,  legal, 
equitab 8 ,  gtatutory, federal, sta te ,  l o c a l ,  or otherwise 
whether founded in contract of in t o r t ,  arising out o f ,  . 
concerning or relating che Employee‘s employment 
relationship‘with the Company oz the performance or breech 
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theraof ,  whethmr exis t ing  prior to or arlring rubsequmt t o  
t h i s  Agreement, whathar direct or derivative, whether 
8grrinrt thr Comprn or an of its officers, a8 a result of 
their position w i t  i E  the ompany, and whether, or not auch 
dispute i s  arbitrable in the f i r a t  inotanco, s h a l l  bo 
resolvod orcluaivel b binding nonappealable arbitration, 
a l l  a8 moro prrticu 1 1  ar y ret forth in t h i s  Agreement. 

Rffidsvit of Kenn Bartley, Exs. A rnd 8 8  Section 1 I"ArbAtr8tion 
kgteement"). The sgteamsnt continuas with an explanation of the timc 
limits for dswnd4ng .axbitration= m d  the process far initiation o f  

rrbitration. 
ippointment of the arbitrator. 

Section 4 of the agrBemnt explains the praceas for t h e  

In pazticular, section d . 4  provides 
:hat 

Af tex  confirmstion of the appointnent of the 
Arbitrator, the Arbitrator rhall  deliver t o  each party the 
Arbitrator'S estimate of  fees and expcnees for the 

- .  arbitration. Within -twanty (20) days, of-..reccipr o f  auch 
btbtsnrbnt, each pasty shall ramit S O t  of sych rtatsrmknt to 

arty may Wrtlcipatc in any the Arbitrator. 
arbitration, whmthar 81 C a h n t  or Re8 ondcnt, until theix 
res e c t i w  shara of the art-ted fee fs paid. Nonpayment 
Axbitrator shall therrs trr 8ubDlit: interim billings to the 
parties, which shall be similarly paid by the  parties.  

No f 
4" 

sha 1 not delay or stpone the  proceedings. The E 

The agreement further ptovidss that  the arbitzstion provided by 

the Agreement "shall be governed by and follow the policies and 

propdures $at forth in that document entit led Supplemental Rule8 O f  

Arbitration . . . ." Arbitration Aqrecuasnt, Section 5.1.  Defendants 
may amend the rules and any arnandrnenta shall be enforceable. against 
the parties and arbitration proceedings in i t ia ted  aftel: the sf fective 
date of an amendment. 

The Supplemanta1 Rules of Arbittatian govurns the arbitzst ion 

procedures, including ~epresentation, discevery, privilage, evidence 
and the hearing process. Affidavit o f  A.E. Bud Bailey, Ex, A 

("Supplemental Rules") - In particular, Supplemanta1 Rule 1 4  1 

provides t h a t  



1 

2 

3 

4 

5 

6 

3 

8 

9 

10 
11 

12 

13 

1 4  

15 

16 

* 17 

18 

19 

2 0  

2 1  

22 

27 

24 

25 

26 

27 

28 

. .I 

[T Harrlng may proceed in the wsence of any party 5s 
re rssentatlve I . who is unable to participate €or 
faf lure  t o  p ~ y  their share of t h e  Arbitrator's fees and 
e~panbe8. . I The Arbitrator s h a l l  require the party who 
i s  prsrbbnt t o  submit such widencr a8 thr Axbitrator may 
require for  the meking of an award. 

Furrhor, the Atbltrator may grant any smady "within the scope of the 

sgrestncnt of the partiean and m y  " a o m a o  the A r b i t r a t t ~ t : ' ~  fees and 
OZpWi008 i n  favor of the pravailing party." Supplemental Rule 26.1.  

However, "[ce]ach 'parcy ta  the 'arbitration shall bear'- their awn 

attotnoy fees and costr, without reqrrd to who is the preveiling 
party, Sugplamntal Rule 30.1. - 

The Fedor81 Arbitration Act ("FAA") makes a writtan agreement; to 
arbitrate i n  "8, contlcatt .evidencing .transaction. involving* colnrnerce, 
- . . va l id ,  irtavacrblr, and enforceable, 8 . ~ 8  upon such grounds a8 

e x i s t  a t  law Or in equity fox  the revocation of any. contract.*@ 9 

U.S.C. S 2. The FAA war enacted "to rmoersc the Longatanding judicial 
h o s t i l i t y  tQ arbitration agreements." v .  

v# 500 0 . 3 .  20, 24 (1991)  I The po;licy conccrn behind pasaing 

the FAA "wae to enforco p r i v a t a  agreements into which parties had 

ent'exed, I' which f'raquire~ that we rigorously enfozce agreements to 
arbitrate,  'I Be an W I ~  470 O . $ s  213, 219-20 

( 1 9 0 5 ) .  It is well-established that; statutory claims may be the 
subject bf an srbftration agreement, bec8use the "purty does not 

foreqo the substarrtlve rights afforded by the statute; it only subnits 
t o  their reaolufion i n  an arbitral, rather than a j u d i c i a l ,  forum." 

w, 500 u.5. a t  26,. C , Q  U L u h u h l  M etars CQLB..- v .  s o w  a .  

Snc., 473 U . 5 .  614, 628 ( 1 9 6 5 ) .  

Based on a recent N i n L h  C i r c u i t  ruling, p l a i n t i f f s  contend that 

4 - OPINION AND ORDER 
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the FlLA does not apply t o  the arbitration agrirment betwern plaintiffs 

and defendants because i t  is an employment aontract. p. 

-? - F.3d - 199e Vr, 828105 1.9th C i r .  1998) .  The 
ruling in a fmplfcftly, i f  not expliCitIY, overrulms pt'iot Ninth 
Eircuit c a m  lrw holding that €'L,SA claims are arbitrable. 

84  F.36 316, 320-21 (gth Cfr, 1996) ,  

clhether the FM applies ond.whether FLSA claims are atbitrable,  t h e  
sourt finds it prudent t o  xaview the agreement and diac'ern what 
grounds, If any; exist to-Anvakidate a contract signed by bosh 
paxt ier  Thus, the  court finds relevant those cases interpreting 
arbitration agreements in the face of claim8 asserting statutory  

I ...... I 1.1111 

v. u n s o n  &-Ca, , 

rtght8. s t v  S e r  V- 105 F.3d 

1445, 1182 (P.C. Cir. 1997) (mbentficirrias of public atatutes a t e  

ent i t led  to the rights and protrctAons provAded by the law"). 
Regardlass af any applicable policy favoring arbitration, an 

arbitrrtian agreement cannot abrogate statutory rights granted t o  

either party. For example, an arbitration clause cannot ''purpott [ J 

to fo r fe i t  certain impoitant statutorily-mandated rights or benefits .c 
1 Y .  Arc0 P r o d m C a . ,  43 F.3d 2244, 1247 (9th Cir. 1944), 

991 F, Supp. 1226, 1230 (D. Or, 1398) .  In l&&j%s_Qil, the Ninth 

Circuit denied enforcement o f  an asbitration rgrement under t h e  

Petroleum Marketing Practices A c t  because rne . .  . agre@ment denied the 

PlaintLffs emphasize that, l i k e  the agreement. in ' , t h e  

arbitration agreement does not Include a fee-shiftlnq provision 86 

Rev. S t a t .  SS 652.200(2) ,  6 5 3 . 0 5 5 ( 4 ) .  ThereFore, p l a i n t i f f s  argue 

- .ert - r;aeniad# 516 U.S. 907 (1995);  CouaUki v,. Shi- C I 

right C r f  the prtvailirry party te obtain at ternmy'r  &*a*- at 1 3 4 9  

ou-3 1111 tuafi S41d Q & w : y W # &  w a y -  a h a d  l&Qvc 1 - w .  99 u - ~ . c .  6 P i c ( b ) ?  6 F  

. .  5 - OPINION AND ORDER 
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that  the arhit-rat-4.m rgrcemrnt denioe t h e i r  r i g h t  t o  recovery 

attorney'8 fee$ ahd g8 unenforceable. P l a i n t i f f s  a l so  claim t h a t  the 

arbitration . .  agreement denies the right t o  proceed coliectivaly, a l ~ o  
a right granted under the FLSA. 29 U.S.C. S 2261b). Whila 
recognizing these defichnciea in the agreamqnt, the court fincis wan 
more' problematic the requirement that  each individual  employee pay 
half of the .csthattad arbitratzor fees before thr  employee may 

7 in the arbitration haaxing.% The' agreement  it^ explicit 

that any participation i n  the herring I s  prohibited uhless the 
arbitrator's fbe8 ase pald. The agreemrnt . also . .  . states  exprasrly that 
the hassing w i U  not be postponed t m  allow € W E  paymenti tho, hearing 

will aontinue wlthout the participation Q$ one pasty. Accordingly, 

. .  

I ,  I 

if an employee did not havo tha financial maue ta cover the €earn, the 

employee would be prevented from appearing a t  the hearing . .  with 

counael, making an oprning or closing statement, presentinq testimany 
and documentary evidenca, confronting opposing witnessed or rebutting 
the opposing party's evidence. 

The court finds that t h i s  provision unabashedly vLolat'eg t h e  

letser and spirit o f  the FLSA and Oregon wage and hour laus by denying 

the basic right of participation in the adjudicatory proosas, 
Defendants cannot overcome this fundament81 barrier to meaningful 
adjudication by waving the federal and 3tbte policy Lavoring 
arblctation,' A, succinctly sta ted  by one cour t ,  "it; would undermine 

aIn rendering ite.decisian, the court relies solely on the 
arbitration agreement at lasue a.nd dieregards evidence prescnLed by 
the partiem regarding the'anount o r  papent of faem. 

favor of arbitration are * f r o m  =a**. Neither involved rrtatutory righte 874 F. 
'The federal Oregon defendante to eho*t 'a polley in 

6Upp. 293 ID. O r .  19941; 

6 - OPINION AND ORDER 
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, '  

Congrerr'r intont  t o  prevent rmpXoyaee who are Beeking to vindicate 

statutory rights frem grining accesa ta a j u d i c f a l  forurn and then 

require them t o  pay for the  strvicas of an arbitrator when they would 
never be required t o  pay for a judge in court." m a  v. Burns 
fntnrnatianal, 10s P.3d 1965, 1484 (0,C. Cir. 1993) .  

'If them i s  any risk that an arbitration rgzeament can be construed 
t o  xequizr th$# yesuLtr thi.s  would rurely deter the h i n g i n g  of 
arbitration and constitute a de fact0 foxtaiturs of the employre' L) 
statutory rights;0t J&, a t  1468. A8 in u, th's court i s  not 
peraurded by the fact that p l a i n t i f f a  may be able to recover the 
Arbitrator's ires a8 part of an award. That poaslbility i e  8mLl 

consolation when pluiaatif€a are  prevented from prrt lc ipsthg  in the 

hearing i g  unable to pay tha 2890 i n  the f i r a t  'place. wAt a minimum, 

statutory rights Include bath a subetantivc protection and access te 
I neutral ZarUm in which t o  enfoxce those protection#," m, 105 
F J d  a t  1482. 

Taken as a whole, the arbitration agreement in thie eaee denies 

p l a i n t i f f s '  their statutorily-granted rights, under both tha FLSA and 
Oragon law, t o  obtain attorney' 8 fees and to participate collectively 
and without undue financial. burden in the adjudication proceedings. 
~s a result, the agreement ef fect ive ly  detere, if not p-vantg, a s o h  

employee from smoking redcesa t o r  wage and hour Vi-Plattons or the =$A 

anU Oregon law because a t  i s  Dot tinancially btnc€ic ia l  to dQ SO. In 

wage and hour claims, monetary recovery by a single plaintiff can be 
g e l s t i v c l y  low, Ae, defmdonts repeatedly emphasize, the arbitration 

agrosmnnt rlnea not provide for collective arbitration, and the court' 

1 9 9 0 ) .  
emplopeat contracto. 

Moreover, Mitt*tmdorf held that the FAA did not apply to 
874 F. Siipp. at 2 9 5 .  

7 - OPXIUON AND ORDER 
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zould nnt campel arbi trat ion on a class basis. Dofondanto, thorofore, 

0 x 8  able t o  mgssgatr a l l  Similarly-situated employee's and farce thorn 

lnto individual arbitration proceedinq8 in vhich the. employee6 m y  not 
2articipate unless .they pay aub6trhtisl fees end 838 prevented from 
eecovmring their own attorney' I fees. Defendants are thus able t o  bar 
kccess to the courts while f@iling.to provide meaning accam t o  t h e  
itbitration p~crce$s ., Consequently, t h e  arbitzstion agreement 
bffcctivrly does an endittan -around the right8 protected by. the  FZSA 

ind Oregon wag8 and hour $ 8 ~ 8 .  

rurther, the court doe8 not f i n d  the offendlng . . .  provisions of t h e  

irbitration agreement atvcrable. A3 in Graham_Qil, the "offending 
>art8 of the arbitration 018Ur8 do not merely involve a s ingle  i s o l a t e  

>revision." 43 F.3d"at 1245. Rather, the ard3tratian agwsemant. I s  

rkin to an "integrated 6chen#" that denir8 statutorily-mandated 
rights, db, Thus, the court finds the  entire aqrmmmnt unenforceable 
$8 t o  plaintiffs' fadexr l  and s t a t e  law claims. 

* 

a .  

-. 

. .  lauw&ux 
This court certainly is not hostile to al ternat ive  torums for 

iiapute resolutions so long as the rights guaranteed by stattgte are. 
adrquately protectad. For the E B B S O ~ S  explained above, t h e  court 

tinds t h a t  the arbitzation agxement between plaintiffs and defendants 
violates bath the FLSir and Qregon wig8 and h a w  taw. Thsrqfore, the 

Motion to Stay or Diemiso 

, .  , , I .  

agreement i t 3  unenforceable, and . .  defendante' 

(doe, 10) is DENIED. IT IS GO ORDERED. ... . 
Dated this 4 day nt January, 19991 

hrrn -Aiiken 
------United Sta tes  District Judge 


	Unreported Arbitration Decisions Home at www.nclc.org
	Horenstein v. Mortgage Market, US Dist CT, D. Ore., Jan 11, 1999




