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WILLIAM E. N E I G H B O R S ,  

hppe 1 I ant , 

vs . 
LYNN I-IlCKEY DODGE, 
a fore ign corporat i  

_, i . . 

lNC., 
on , 

APPEAL PROM THE DISTRICT COURT OP' 
OKLAHOMA COUNTY,  OKLAHOMA 

Honorable James B. Blevins, Trial Judge  

Plaintiff , William E. Neighbors, brought this ac t i ,on  against 

Defendant, Lynn Hickey Dodge, Inc., seeking rescissj.oii of a 

contract to purchase a used vehicle from Defendant and damages. 

In response, Defendant f ilea an application to compel. arbitration 

based on a Dispute Resolution Election clause contained in the 

Sales Order signed by Plaintiff. 

parties to arbitration and stayed further proceedings in the 

I . o w s u i t .  The arbitrator entered an award in favor of Plaintiff 

and a g a i n s t  Defendant. 

award and entered judgment. Plaintiff appeals t h e  trial court's 

order compcllinq arbitration and staying the state c o u r t  a c t i o n .  

The trial court ordered thc 

The trial c o u r t  confirmed the arbitration 
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SUMMARY OPINION 

MPP,  C.J. 

T r i a l  court plaintiff , William E. Neighbors, appeals  the 

- - ' t r i a l  court's order g r a n t i n g  the application f o r  arbitration of 

trj .aI  c o u r t  defendant ,  Lynn Hickey Dodge, Inc. ; denying l J l a i n -  

tiif's motion €or rehearing; and confirming t h e  arbitrator's 

award. 

Plaintiff purchased a used automobile from Defendant on 

March 4 ,  1994, f o r  the price of $5,988. A s  part  o f  the 

transaction, p l a i n t i f f  executed a S a l e s  Order. The Sales Order 

w a s  a s tandard ized ,  pre-printed form t h a t  contained a Dispute 

Resolution El&ct ion  clause near the bottom of the document in 

p r i n t  siiral Icr' than thc rcst of thc document.' The Sales Order 

provided f i v e  places for the buyer to s i g n ,  w h i c h  were indicated 

by an 'IX. 

Examination of the contract shows t h e  Sales  O r d e r  is 
printed w i t h  three different colors, which makes reading t h e  
S a l e s  Order a concentrated effort. 
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Here, P l a i n t i f f  states Defendant d i d  not discuss t h e  pre- 

printed terms of the Sales  Order w i t h  h i m .  P l a i n t i f f  also Gtates  

t h a t  once t h e  p a r t i e s  agreed on a price for t h e  c a r ,  t h e  salesman 

completed thc Sales Order and told Plaintiff t h e  places to s i g n .  

Specifically, Plaintiff states Defendant failed to explain the 

Dispute Resolution Election c l a u s e  of the S a l e s  Order to 

P l a i n t i f f  or t h a t  it c o n t a i n e d  such a clause, which Defendant  

does not deny. 

h i m  a copy of tho Sales Order at t h e  time of the sale. 

Plaintiff also  maintains Defendant d i d  not g i v e  

I n  rcsponsc, Defendant a s s e r t s  that it gave Plaintiff an 

oppor tuni ty  to read t h e  Sales Order before he s i g n e d  the docu- 

ment. Defendant  a150 points out t h a t  of t h e  five places to s i g n  - i . 
- on t h e  Sales O r d e r ,  one signature is required indicating 

acceptance of t h e  Dispute Resolution Election and another signa- 

ture verifies that t h e  buyer has read the f o r m  and received a 

copy. 

salesman told him to s i g n . ‘  

P l a i n t i f f  signed in each of the f i v e  places where the 

Plaintiff began experiencing mechanical prob3.ems w i t h  t he  

automubile  t h r e e  days after the sale. P l a i n t i f f  took t h e  v e h i c l e  

to Defendant  for service a t  l e a s t  e i g h t  times in t h e  f i r s t  s i x t y  

days after the s a l e .  Plaintiff was also required to have o t h e r  

service departments work on t h e  automobile. 

’ While Defendant  argues that Plaintiff is r e s p o n s i b l e  f o r  
what lie signs, it is of jnterest to note that even  D e f e n d a n t ’ s  
salesman could not complete t h e  Sales Order properly, a s  evi.- 
denced by the l a c k  of date in t h e  acknowledgement. 
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In May 1 9 9 4 ,  Plaintiff learned t h a t  the vchi.c1c had been 

wrecked i n  the la t t er  p a r t  of 1993, damaging t h e  car's frotit- 

end.j 

to Plaintiff prioi- to t h e  s a l e .  

Defendant  had failed to disclose the wrack or its damage 

P l a i n t i f f  notified Defendant  of h i s  r evoca t ion  o f  acceptance 

of t h e  automobi1.e on May 31, 1994, and demanded Defendant return 

all sums he had pa id  to purchase ,  as w e l l  as repair, the car. 

Defendant refused. 

P l a i n t i f f  filed an ac t ion  in the District Court of Oklahoma 

County, Oklahoma, on June  15, 1994, seeking rescission and 

damages. In response,  Defendant filed an Application to C o m p e l  

Arbitration and Stay Proceedings and Supporting Brief .  T h e  t r i a l  
_. i . . 

- court  granlcri  Defendant's application, ordered the p a r t i e s  to 

arbitration, and stayed further proceed ings  i n  the lawsuit. ' 
Pl.aintiPf filed a motion t o  reconsider,' which the trial court  

denied. 
<-....I- 

' Defendant states  in its brief t l i a t  Plaintiff's first six 
facts a r e  "mere allegations.@' Defendant does not deny the wreck, 
its fa i lure  to disclose the  wreck to Plaintiff, or t h e  entry of 
an award a g a i n s t  it by t h e  arbitrator. 

4 I n  o rder ing  arbitration, t h e  trial c o u r t  stated: 

THE COURT: 
MS. FENT: No. 
THE COURT: Would you like arbi trat ion bet- 
ter: 
MS. FENT: No. 
THE COURT: I'm going to sustain the Defcn- 
dantls Application f o r  Arbitration. 

D i d  you want to go to mediation? 

Transcript, J u l y  29, 1994, pp. 16-17. 

new trial. 
W e  t r e a t  PlaintifP@s iiiotion to reconsider a s  a motion f o r  
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Plaintiff and Defendant agreed to allow an arb i tra tor  to 

e n t e r  an award for an agreed sum. The a r b i t r a t o r  entered his 

award in favor of P l a i n t i f f  and a g a i n s t  Defendant for $3,900 on 

February 3 ,  1995. Plaintiff subsequently filed a response to 

Defendant  I s  mot ion  to confirm arbitrator' 6 award and enter 

judgment. Plaintiff asserted i n  his response that: (1) he 

cont inued  to maintain that a valid arbitration agreement did n o t  

exist between t h e  parties; ( 2 )  h e  entered i n t o  t h e  agreed a r b i -  

tration award to move t h e  matter to an appealable posture; and 

( 3 )  he agreed to the t r i a l  court's order corifirmj.ncJ the award 

w i t h  exceptions.  

The trial c o u r t  confirmed the arbitration award on May 12, 
_. A. . , 

- 1 9 9 5 ,  and e n t e r e d  judgment, Plaintiff appeals the trial court's 

order compel1,ing arbitration and s tay ing  the  state cour t  a c t i o n .  

The question presented is whether the Dispute Reso3,ution 

Election cl.ause, which required the part i e s  to arbitrate t h e i r  

dispute atid precluded Plaintiff I s  state c o u r t  action, is 

enforceable ."  'l'he question is one of law and our rev iew is dc. 

-<._-- ' nova. F j s t  OpkjAon.s ..._. of Chicago. Inc. .v. Kaplan, U.S. 

115 S. Ct. 1920, 1924 (1995). We find the dispute reso lu t ion  

provision unenforceable for three reasons. 

We first n o t e  that allegations of fraud in the inducement; 

r a i s e  a cognizable b a s i s  for a t t a c k  upon the contract,  inc luding 

the alternative dispute resolution provis ion.  The Uniform 

..--- 
Acknowledgment is made of the ass is tance  provided by t h e  

AARP's Amicus 131-ief. 
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Arbitrat ion A c t ,  as  adopted by the Oklahoma legi.sl,ature, provides 

arbitration agroamonts are  Ilvalj.d, enforceable and irrevocable,  

except upon S U C ~ I  grounds as e x i s t  a t  law or in equity fo r  the 

revocation of any contract." 15 O.S.1991, 5 8 0 2 ( A ) .  Thus, 

courts must determine whether ''such grounds as exist at l a w  or i n  

equity" require revocation of an arbitration agreement. Here, 

t h e  record indicates that Defendant f a j . l e d  to disc lose  to Plain- 

tiff that the automobile had previously been wrecked' and it d i d  

n o t  provide Plaintiff with a salvage title. Indeed ,  t h e  arbi- 

t r a t i o n  award g r a n t i n g  Plaintiff $3,900, a sum in e x c e s s  of s i x t y  

percent of the original market value, is indicatj,ve of a possible 

violation of 47 O.S.  Supp. 1995, SS 1 1 0 S ( A )  (1) and llll(N).R 
i . 

See note 3 ,  supra.  7 
I."--- 

b 47 0.S.1995, states in pertinent part: 

1. "Salvage vehicle" means any vehicle 
which is w i t h i n  the l a s t  t e n  ( 1 0 )  model years 
and w h i c h  h a s  been damaged by c o l l i s i o n  or 
other occurrence to the extent that the cost 
of repairing the vehicle for s a f e  operat ion 
on the hi.ghway exceeds s i x t y  percent ( 6 0 % )  of 
its f a i r  m i - k c t  value, as defined by Sc:c':tion 
1111 of this title, immediately prior tu the 
damage. 

4 7  O.S.1995, $ 1113.(N), s t a t e s :  

N. Any owner of a titled vehicle w h o  
has knowledge t h a t  t h e  title is n o t  the prop- 
er type for the vehicle, and w i t h  intent to 
misrepresent the  vehicle, fails to make the 
appropriate t i t l e  changes shall be g u i l t y  o f  
a misdemeanor. Any person'who has knowledge 
that  the title is not the proper type f o r  the 
vehicle, and w i t h  intent to misrepresent the 
v e h i c l e ,  buys or receives any vehicle for 
w h i c h  the npproprjate t i t l e  changes have not 
heen made as required by this act shall be 
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Thus, there was a prima facie case made for rescission based upon 

the "grounds a s  exist nt law" derived from obtaining the consent 

of t h e  rescinding party through fraud. 15 0.5.1991, 5 233(1). 

We a l s o  note  that there was a requirement by the t r i a l  court 

under: 1.5 O.S.1991, 5 8 0 2 ( A ) ,  t o  resolve a l l e ' g a t i o n s  of fraud in 

the induccmcnt prior to compelling arbitration, Shaf fer v.  

$S,E&r.y, 915 P.2d 910, 917 (Okla .  1996)) which t h e  t r i a l  court 

here railed to do and erred. 

There are other defects in the Dispute Resolut ion Elec t ion  

c lause .  The clause provides: 

_.i_. 

This sale and any financing c o n t r a c t  or 
agreement executed by Buyer in c o n j u n c t i o n  
w i t h  t h e  sale of the herein described vehi-  
cle, in the event  of any dispute between 
Buyer  and Seller regarding t h e  s a l e  or 
related matters, s h a l l  be subject to 
mandatory mediation and/or Arbitration at t h e  
option of Se l l er .  

~f a dispute arises, Seller may notify 
Duyer of its election [to] impose mediation 
o€ the dispute. Pursuant to C o u r t  Rule 7-90- 
5 of the District c o u r t s  of Oklahoma County 
and Title 12 O.S. S 1801 et seq. [a] 

If mediation of the dispute between 
Buyer an8 Seller is not successful in resolv- 
ing t h e  issues between Buyer and Seller, 
Seller may at its option, notify Buyer of 

guilty of a misdemeanor. Any person Zound 
guilty in accordance with  the provisions of 
this subsection shall be punished by a fine 
of not more than One Thousand Dollars 
($1,000.00) for t h e  f irs t  o f f e n s e  or Five 
Thousand Dollars ($5,000.00) for the second 
or subsequent offense,  or by imprisonment in 
the county j a i l  fo r  a term not exceeding s i x  
(6) uionths, or by both such fine and impris- 
onment . 
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Seller's e l e c t i o n  to submit t h e  dispute to 
arbitration. If Seller elects to submit t h e  
issue to Arbitration, the Arbitrat ion shall 
be c o n d u c t e d  i n  conformity with t h e  rules of 
the American Arbitration Association. 

The placetncnt of the modifying phrase "at the option of Seller," 

and other language, i n c l u d i n g  the lack of a spec i . f i ed  time to 

exercise the option, causes t h e  clause to be susceptible to 

several j . n t e r p s e t a t i o n s  and ambiguous. see Littlef i c l d .  v .  Ssate  

-. Farm -_ Fire --...-- and C q s u a l t v  Co,, Else/ P.2d 6 5 ,  69  (Oklo. 1993). W l h e r l  

a n  ambiqi1.i t y  cxists , basic contract c o n s t r u c t i o n  requires t h a t  

the contract be construed most s t r o n g l y  against the party who 

drafted the contract, in this case Defendant. 15 0.5.1991, 

§ 170; cities Service 0i.J Co. v. GeolosrirPh C o . ,  208 Okla. 179, 

185, 254 P.2d 775, 782 ( 1 9 5 3 ) .  Guided by that r u l e  of 

cons t ruc t j . on ,  this court simply cannot find that t h e  parties 
- 7 i . l  

agreed to arbitrate all d i s p u t e s .  See HcNeer v. Thomson McKinnorl 

Securities, Inc., 731 F. Supp. 1021 (D. Kan. 1990). 

Here we are also faced w i t h  a dispute resolution provision 

which p u r p o r t s  to grant a unilateral right to elect to mediate, 

a r b i t r a t e ,  or litigate. In that regard, "[alrbitration is the 

referral of a dispute by the voluntary agreement of the parties 

to one or inor8 impartial arbitrators for a f i n a l  and binding 

dccision as a d e t e r m i n a t i o n  of the dispute." VOSS v. City of. 

--. OklahomamCi,gy, G10 P.2d 9 2 5 ,  927 (Okla. 1980). P a r t i e s  may 

voluntarily waive the right to jury  t r i a l ,  w h i c h  otherwise is 

decreed i .nviolats by the Oklahoma C o n s t i t u t i o n .  The Oklahoma 

Constitution provides: "The r i g h t  of trial by j u r y  shall be and 
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remain i n v i u l . a t e ,  except in civil cases w h e r e i n  the amount j n 

controversy does not exceed One Thousand Five Hundred Dollars 

($1, !50U.O0), . . . . ‘ I  Okla. Const. a r t .  2 ,  19. However, it h a s  

been held that “[oJne party may not unilaterally decide to  have 

someone other than a jury determine the issues and thereby 

destroy the other’s r i g h t  to a jury t r i a l . I l  

Jns. GrouE, 837 P.2d 8 8 0 ,  884 (Okla .  1992). 

Massev v. Farmers 

The effect of the language granting seller, but not buyer, 

the option of electing a l ternat ive  dispute procedures is t h a t  the 

seller may or may not  elect mediation/arbitration procedures, as 

t h e  seller dc!Ixrnrjnes what will be in i ts  own h e s t  i n t e r e s t s .  

Such one-sided agreements have been held unenforceable .  

Roberts.-const. Co. v, St . Johns River Water Mat. D i s t . ,  4 2 3  So. 

See E--W, 

-i_. 

- 2d 630 ( F l a .  Dist. Ct. App. 1982)(c~urt did n o t  err in denying 

motion to coiiipel arbitration when contract  c lause  required o n l y  

subcontractor’s claims to be arbitrated, but not general 

contractor’s claims); Frcata Graphics Corp .  v. Silin, 399 

N.Y.S.2d 738 (N.Y. App. Div. 1977). 

Uecause of t h e  special guarantee of jury t r i a l s  granted by 

our constitution, we hold t h a t  a contractual provision purporting 

to grant u n i l a t e r a l  r i q h t  to elect alternative dispute resolu- 

tion procedures is not enforceable against t h e  party demanding a 

jury  tr.i ii 1..  

Based upon the prima fac i e  showing of fraud in the induce-  

r n c n t ,  the aimbirjuity OT the D i s p u t e  I?esolution E l e c t i o n  cli.iu~;.e, 

and t h e  unilateral n a t u r e  of t h e  c lause  contained in the Salcs 

3 
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Ordor, we conc1.udc t h a t  the trial court erred in hold ing  the 

arbitration agreement- enforceable.' 

The trial court order confirming the arbitration award and 

entering judgment t he reon  is reversed and t h e  case remanded for 

further proceedings cons i s t ent :  with this decision. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

TAYLOR, P.J.,.and STUBBLEFIELD, 3 .  (sitting by designation), 

c o n c u r .  

Defendant's motion to dismiss Plaintiff's appeal is moot 
because of this reversal.. 
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