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EVELYN ANDERSON. etal••

Plaintiffs.

v.

FEDERAL NATIONAL MORTGAGE
ASSOCIATION., et al.,

Defendants.

)
)
)
)
) Civil Action
) No. 81-D236-R
)
)
)
)

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS OR IN THE

ALTERNATIVE TO TRANSFER

I. Introduction

Defendants Federal National Mortgage Association, PerpetUal Savings Bank,

F,S.B" Home Unity Savings &: Loan Association, Yankee Bank for Finance and Savings,

F,S,B" Comfed Savings Bank, First Federal Savings &: Loan Association of South

Carolina, and First Federal Savings &: Loan Association of Seminole,collectiVely re-

ferred to as Investors, filed a Motion to Dismiss or in the Alternative to Transfer,

supporting memorandum, In response, plaintiffs filed "Plaintiffs' Me~m()ranC!llm

Opposing Motion to Either Dismiss or in the Alternative, Transfer to Norfolk nh,'ic:11...n"

(Plaintiffs'Memorandum). This memorandum is SUbmitted by Investors in reply,

Investors moved to dismiss or transfer this action to the Norfolk Division be-

cause plaintiffs filed this action ina division in which venue is improper and because

the greater convenience of the logical Norfolk forum make transfer there appropriate

and desirable, Ignoring Investors' demonstration of impropriety of di'lJr1Sion;~l

venue in Richmond, plaintiffs base their claim that venue is proper on speculation



1. Venue Is Improper Because No Named
Plaintiff's Cause Of Action Arose
In The Ricb.1tlond DiViSion

Plaintiffs contenci that unnamed putative plaintiff class members reside in

Richmond, that Richmond Equity Corporation made loans secured by real property in

RiChmond and that therefore causes of action of unnamed putative plaintiffs may

have arisen in Richmond, making venue proper here pursuant to Eastern District Rule

4(a).Even if residency determined where the cause of action arose<, which Hdoes nOl.

the court shoUld lOOk: to the residency of named plaintiffS, not potential plaintiffs,

venue purposes. Venue cannot properly be based on the causes of action of unnamed

plaintiffs. "The general rule is that only the residence of the named parties is rele­

vant for determining whether venue is proper...." Wright, MUler & Kane, 7A

Federal Practice & Procedure Civil 2d S 1757 (1986); accord United States ex reI. sero
v. Preiser, 506 F.2d 1115. 1129(2d Clr. 197-'), cert. denied 421 U.S. 921(1975). Be-

cause no named plaintiff's cause of action arose in the Richmond Division. venue

not proper in the Richmond Division as a division wherein plaintiffs' cause of action

arose.

It especially appropriate to confine the venue inquiry to Ule claims of the

named plaintiffs since a class shOUld not be certified in thiS action. As JUdge DoumaI'

stated in the Order Of November 14, 1986, dismissing the predecessor to thiS action

without prejl,ldice;

There is no common theme among the injuries sl,lfferedby the
variol,lS plaintiffs. EaCh claimant would reqUire a unique determi­
nation olboth damages and liability. Thl,lS, even if a class action
were allowed, that woUld not necessarily simplify judicial resolu­
tion of this case, and might render it more complicated.
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Ark. 1971), the plaintiffs sought o::on'''''n the making of any contract or doing of

any work in connection with the construction of a dam across a river located entirely

within the Western District of the state of Arkansas. Defendants, in their Motion to

dismiss for improper venue the Eastern n,~1'1'"i... t' of Arkansas, contended be-

cause real property was "involved" the action, the plaintiffs could not predicate

venue on their residence. Thus, the court had occasion to determine what was meant

by an action tfin which real property is involved." The court held that the action

not put issue the title to or possession of real property, or any interest in real prop­

erty and that therefore it was not an action involving real property.

Similarly, in ~~.2t~~m!v. Bender,370 F. Supp. 1193 Del. 1974) the

court was called upon to construe identical clause a case which the issue was

the validity of a bridge permit. The court held that "[w]hile the decision [on the va­

of the bridge permit] may determine whether or in what manner the Sharptown

bridge be constructed, real estate be involved only peripherally. This was not

the type of involvement that S 139l(e)(4) was intended to cover." 370 F. Supp. at

1200. The Court quoted with approval the following statement on the issue from

Natural Resources Defense Counsel v. Tennessee Valley Authority, 340 F. Supp. 400,

406, revld on other grounds, 459 F.2d 255 (2d Cir. 1972>:

Gravity being what it the vast bulk of human activities
take on the face of the earth. Consequently, almost any
dispute over public or private decisions will in some way "involve
real property," taken literally. The touchstone for applying
S 139l(e)(4) cannot sensibly be whether real property is margin­
ally affected by the case at issue. Rather, the action must center
Elireetlyon the real property, as with actions concerning the
right, title or interest in property.

action centers on lending disclosure requirements under federal and state

law and involves the meaning and effect of those requirements with respect to
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because Landbank hadoftices throughout Virginia and because approximately 1,000

addresses on. the mailing are in the Richmond Division,.el Investors are doing busi-

ness in the Richmond Dl\iiSion.

support this conClusion.;}!

Plaintiffs' efforts. though inventive, do not logically

More importantly• plaintiffs' interpretation of Eastern District Rule 4 is lnC'or-

In their memorandum in support of this motion,Investors demonstrated that

visional venue is proper only where aU non-resident defendant corporations do bUSi­

ness. Plaintiffs must prove that each Investor does business in this diVision.

plaintiffS do not even make the attempt. Plaintiffs' affidavits mention only FNMA

name. and those affidavits in no way attempt to establish with particUlarity the pro­

prietyof venue as to any Investor but FNMA. Plaintiffs also ignore the distinctions

between resident and non-resident corporate defendants made by Eastern District

RUle 4. Under Eastern District RUle 4, a ViY·t!1lnll:l corporation may be sued only Wl"I,D1"Cil

In addition to these 1000, Mr. Rubinstein conveniently assumes that addresses
could not locate in atlas are in the Richmond Division. of 1""\.. ,... ..-1

Rubinstein, '7.

;}I Nei ther the conclusoryallegations nor the record support the contention that
Investors are doing business in Richmond Division. This conclusion is based on several
premises, none of which the current record supports and none of which plaintiffs' af­
fidavits address.

First. the assumption that a Landbank borrower the Richmond Division bor­
rowed from a Landbank office in this division has no support in the record. Second.
the assumption that every Investor'S portfolios inCludes SOme Landbank loans made in
this diVision has no support in the record, Third, the assumption that Investors are
collecting monthly payments, maintaining security interests, or foreclosing on de­
faulti1'1g-borrowers in Richmond has no support in the record. Moreover the question
whether these activities, in sufficient numbers, constitute doing business in this
sian is utterly unexplored by plaintiffS. Given plaintiffs' burden to prove venue.
Hodson v. A. Robins Co., 528 F.SuPP 809,812 (E.D. Va. 1981),aff'd 715F.2d 142
(4th Cir. 1983 their reliance on. speculation and assumption inadequate. A firmer
foundation for venue is required.
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JUStify the Ittransfer." This rule eliminates the incentive plaintiff otherwise might

have to forum shop within the district by removing any advantage plaintiff aChieves

by filing in the improper division.

second. even if divisional venue were proper, plaintiffs' choice forum de­

serves no deference because plaintiffs initially filed suit in Norfolk, and only on find­

ingthemselves ttunfortUnately"dism.i.ssed from the Norfolk courts Chose a different,

convenient forum. Memorandum, p.4.Plaintiffscharge that Investors

have "disingenuously characterized [dIll plaintiffs' filing suit originally Norfolk as

expressing an "overridingpreference" for NorfOlk. Plaintiffs' Memo, p. 11. Investors

have done nothing of the Instead, Investors have pointed out that the conse-

quence of plaintiff'S initial choice to preclude them ftom denying the convenience

of Norfolk. Investors are perfectly aware that pla.intiffs>now prefer not to be in Unit­

ed States District Court Norfolk.

Plaintiffs also try to analogize Investors' haVing fUed v.

Lloyds of London in Richmond to plaintiffs' filing their action in Richmond.

Memo, p. 4. NO such analogy can be drawn. Leaving aside the differences in the par-

and the issues in the two cases. certain Investors and others filed ~~mmJ~~

in RiChmond, never having filed elsewhere. PlaintiffS initiated their action in

Norfolk, for whatever reasons; it was only after the Norfolk Court cast doubt on the

maintainability of this action as a class action and expressed reservations about a

eral court hearing the expansive state law claims that plaintiffs found Richmond to

the more convenient forum.

Thus, plaintiffS' choice of the Richmond Division is entitled to little deference.

Further. plaintiffs have not refutedlnvestors' demonstration that NorfOlk the more

convenient forum. PlaintiffS merely speC\.llate that Richmond is no less convenient



2. The Pendency of AmerieanTrost F.S.D.
v. Uoyds of London Does Not Favor
Retention In This Division

Glossing over the substantial and significant differences between

AmericanTrust and this case. plaintiffs contend that this case should be retained in

this division notwithstanding the impropriety of divisional venue here. Neither

nor money would be saved by retention of this case in this division. Moreover. the

presence of the related Landbank bankruptcy in Norfolk, which plaintiffs contend

!ially led plaintiffs to file there, makes transfer to Norfolk appropriate.

The plaintiffs' claims against the insurers in AmericanTrust involve the duty

owed by the defendant insurers to the plaintiffs and the failure to discharge that duty

with respect to Landbank originated loans. This case, in contrast, centers on plain­

tiffs' claims of statutory lending disclosure requirements under Virginia'S usury and

consumer protection laws and the federal Truth in Lending statute and the extent to

which disclosure requirements apply to holders who did not originate the loans in

question. In addition to the difference in the issues, the parties in the two cases are

also different. Some, but not all, Investors here are also plaintiffs in AmericanTrust.

and defendants in AmericanTrust are of course not parties to this action.

Given the differences between ~~WmJ!!:!:~ and this case, the benefits that

might accrue from handling related cases in the same forum do not exist. That

~1Stl:~mJ!Y:!! is in a comparatively advanced stage buttresses this conclusion.

Hence, retention of this ease in Richmond is not supported by the rule in =.::.::;,;...;;.;:.;::=

Home assurance Co. v. InsUlar Underwriters Corp.• 327 F.Supp. 717 (S.D.N

Nor will judicial economy be served by retaining this case.
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appropriate. and convenient forum for this action. Therefore Investors respectfully

request this Court to dismiss this action or transfer it to NorfOlk.

Respectfully submitted.

HOME UNITY SAVINGS &: LOAN
ASSOCIATION

Dewey B. MorriS
BenjaminC. Ackerly
Virginia W. Powell
GeorgeR. Pitts

HUNTON &: Wll.WMS
P.D.Box 1535
Richmond, Virginia 23212

PERPETUAL SAVINGS BANK, F.s.D.

S. Miles Dumville
THOMAS &: FISKE
310 S. Boulevard
Richmond, Virginia 23220

YANKEE BANK FDR FINANCE&:
SAYINGS, F.S.B.

Robert L. Ot Donnell
VANDEVENTER,BLACK, MEREDITH
&:MARTIN
500 World Trade Center
Norfolk, Virginia 23510
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