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Introduction

The undersigned organizations submit these comments in response to the agency’s Request for
Information on adopted regulations. This submission focuses on housing-related regulations
promulgated by the Consumer Financial Protection Bureau (CFPB) since its inception and
strongly supports preservation of these essential rules.

The CFPB began its work in the wake of a foreclosure crisis that devastated homeowners,
communities, and the economy. The percentage of all outstanding residential mortgage loans in
the nation ninety days or more delinquent or in foreclosure peaked at 9.67% (or almost 4.3
million loans) by the end of 2009.1 As more and more homes went into foreclosure, the effects
of this disaster triggered devastation in the broader economy.? As of the beginning of 2011, over
twenty-six million Americans had no jobs, could not find full-time work, or had given up
looking for work.® Almost four million families had lost their homes to foreclosure. Nearly $11
trillion in household wealth had vanished, including retirement accounts and life savings.*

While many of the housing rules were required by Congress, the CFPB endeavored to tailor the
rules to ensure they took into account the needs of smaller institutions, rural areas, and
underserved borrowers. These regulations ensure that incentives for lenders and servicers are
better aligned with those of borrowers, investors, and the broader market.

These comments address seven housing-related rules that the CFPB has adopted or substantially
amended:

e The Mortgage Servicing Rule, 12 C.F.R. §§ 1024.1 to 1021.41, 1026.17 to 1026.20,
1026.36, 1026.39, 1026.41

e The Ability to Repay and Qualified Mortgage Rule, 12 C.F.R. § 1026.43

The TILA-RESPA Integrated Disclosure Rule, 12 C.F.R. §8 1026.19, 1026.37, and

1026.38

The Loan Originator Compensation Rule, 12 C.F.R. 8 1026.36

The Higher-Priced Loan Escrow Rule, 12 C.F.R. 8 1026.35(b)

The Higher-Priced Loan Appraisal Rule, 12 C.F.R. 8 1026.35(c)

The High-Cost (HOEPA) Mortgage Rule, 12 C.F.R. § 1026.32

As spelled out in detail in consumer groups’ earlier comments regarding the CFPB’s rulemaking
process, the CFPB took great care in crafting all of these rules. The rules put in place critical
safeguards to prevent a return to the market dysfunctions that led to the 2008 mortgage
meltdown and the resulting foreclosure crisis. They provide key consumer protections for

! Mortgage Bankers Association, National Delinquency Survey, Q1 2007, Q4 2009. This data is derived from the
“seriously delinquent” columns. “Seriously delinquent includes mortgage loans that are ninety days or more
delinquent or are in foreclosure.

2 Kathleen C. Engel & Patricia A. McCoy, The Subprime Virus: Reckless Credit, Regulatory Failure, and Next
Steps 142-148 (2011).

3 Fin. Crisis Inquiry Comm’n, The Financial Crisis Inquiry Report: Final Report of the National Commission on the
Causes of the Financial and Economic Crisis in the United States, xv (2011) [hereinafter FCIC Final Report],
available at http://www.gpo.gov/fdsys/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf (last visited Aug. 31, 2011).
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mortgage borrowers that make the market safer for consumers and more stable for all market
participants. These rules should not be opened at this time; the CFPB should allow the
implementation periods to continue in order to better assess their effect at a later time. Any
adjustments to the rules should aim to preserve the balance between consumer rights and
industry flexibility in the current provisions.

Before moving on to our analysis, we first state our objection to the CFPB’s current RFI process.
The very structure of these RFIs, the nature of many of the questions, and the fact that many of
the RFIs focus on processes known mostly to industry actors and their lawyers, favor financial
institutions over consumers. In particular, the rapid issuance of successive RFIs and the short
timeline for responses favor the financial services industry, which has significant resources at its
disposal. In addition, covered persons are more likely to have familiarity with many of the topics
addressed by the RFIs. The primary mission of the CFPB is to protect consumers, who have a
strong interest in the rules and processes for which the CFPB is responsible, but significantly
fewer resources to respond to these requests and less access to data, leading to a need for more
time to respond. We are gravely concerned that these RFIs provide the industry with the
opportunity to attempt to weaken the effectiveness of the strong systems and procedures the
CFPB has put into place to carry out its consumer protection mandate. Rather, time would be
better spent researching and investigating abusive financial practices that harm consumers and
put the economy at risk and using the CFPB’s authority to ensure financial markets are fair,
transparent, and help consumers to save and build wealth.

1. The Mortgage Servicing Rules (Regulations X and Z)

1.1.  The mortgage servicing rules provide important protections for consumers and
promotes fairness in the market.

The 2013 RESPA and TILA Servicing Rule and the 2016 Mortgage Servicing Final Rule have
made a significant, positive impact in the lives of homeowners and have contributed to
preventing avoidable foreclosures. Following in the wake of the foreclosure crisis, the rules are
intended to preserve homeownership for borrowers in distress and to limit the losses of investors
and guarantors. The rules have also made significant improvements to many of the general
servicing requirements under RESPA.

In a survey of consumer advocates conducted by NCLC in June 2017, 85% of respondents
believed the rule had benefited homeowners, and 86% believed it had helped more homeowners
avoid foreclosure.®> The rule has improved transparency and accountability in the loss mitigation
process and in other areas of servicing, such as force-placed insurance. While further
improvements to the rule are needed, as discussed below, the rule has helped align the incentives
of servicers with investors, homeowners, and communities and should not be eroded.

5> There were 233 respondents to the survey from 41 states. Of the respondents, 171 were housing counselors, 49
were attorneys, and 13 were employees of other nonprofits. See detailed discussion of survey results in Section Ill,
Comments of the National Consumer Law Center in Response to the Notice of Assessment of 2013 RESPA
Servicing Rule and Request for Public Comment (Docket No. CFPB-2017-0012), July 10, 2017.
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1.1.1. The requirement to provide periodic mortgage statements, promptly credit
payments, and provide prompt payoff statements enables borrowers to keep
their mortgages current.

These common sense rules regarding clear communication with borrowers about their loan have
already helped a significant number of borrowers remain current or cure a default. In the
absence of regular mortgage statements, too often borrowers lacked the information they needed
to quickly address a delinquency situation before it got out of hand. The decision to provide
statements even to borrowers in and post-bankruptcy whose actions reflect a decision to maintain
their home provides this information to the borrowers who need it most. Applying payments as
of the date of receipt, to prevent spiraling late fees, and giving accurate and prompt payoff
statements also facilitates performance by borrowers.

1.1.2 The rules help borrowers obtain loan information and correct servicing errors.

The improvements made to the RESPA process for sending a Qualified Written Request have
allowed more borrowers to access information and correct problems with the servicing of their
loans. In a survey of consumer advocates conducted in June 2017, sixty-five percent of
respondents said borrowers have been more able to obtain servicing information and correct
servicing errors due to the final servicing rule.®

1.1.3. The rules facilitate loss mitigation and prevents avoidable foreclosures.

Eighty-six percent of respondents to NCLC’s 2017 survey agreed with the statement, “The
CFPB’s mortgage servicing rules have allowed me to help more homeowners avoid foreclosure
and obtain loss mitigation than I could have without them.” Over half of respondents believed
the rule had reduced the frequency of dual tracking (58%), improved transparency and
predictability (62%), and made it more likely that a denial letter would provide a specific reason
for the denial (52%). Nearly 70% of respondents believed the rules had increased the frequency
of borrowers being evaluated for all available loss mitigation options and allowed more
homeowners to save their homes from avoidable foreclosures.

1.2. It is crucial that the CFPB not erode the mortgage servicing rules.

The CFPB should preserve the crucial protections of the mortgage servicing rules in light of the
significant benefits they provide to consumers. An assessment of the costs and benefits of the
rules would be out of alignment if it did not put appropriate weight on the ways the rule has
improved outcomes for consumers. To some extent, these benefits will be difficult to measure
because we do not have data about the harms incurred before the rules were in place and because loss
mitigation data are still to a great extent not publically available. Although it is difficult to quantify
the extent to which the servicing rule has increased positive outcomes from loss mitigation
applications, successful loan modifications and other loss mitigation offers are one part of this
benefit. Survey data from consumer advocates show that nearly 70% of advocates believe the
rules have allowed more homeowners to save their homes from affordable foreclosures, and
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nearly 70% say that the rules have increased the frequency of borrowers being evaluated for all
available loss mitigation options. Borrowers have also benefited from clearer communication and
better access to information about their loans due to the force-placed insurance, periodic
statements, and request for information (RFI) and notice of error (NOE) rules.

1.2.1. Further exemptions from the servicing rules based on institution type or size
are not warranted.

The CFPB should maintain the current coverage of the servicing rules and not create new
exemptions. “Small servicers” are already exempt from several of the requirements imposed on
servicers by the 2013 TILA and RESPA Servicing Rule. A small servicer is defined in part as a
servicer that services, together with any affiliates, 5,000 or fewer mortgage loans, for all of
which the servicer (or an affiliate) is the creditor or assignee.’

Advocates who assist borrowers with loss mitigation and foreclosure defense find it difficult to
determine whether a particular servicer is subject to the exemption. We continue to urge the
CFPB to create a registry of servicers who claim to be covered by the small servicer definition,
which could be accessed on the CFPB’s website.

But most importantly, the small servicer exemption as set forth in the original 2013 rule
appropriately balances the interests of consumers with those of truly small servicing entities.

The benefits to consumers of being protected by the servicing rule, in the form of greater
transparency and access to reasonable loss mitigation procedures, are easily significant enough to
justify the costs for entities which are currently required to comply.

1.2.2. Contrary to arguments advanced by certain mortgage industry players, the
servicing rules have been a net benefit for homeowners, and reports of
adverse consequences are significantly exaggerated.

1.2.2.1. The CFPB should look behind industry claims regarding servicing cost
increases and their causes.

The mortgage servicing industry often claims that regulatory compliance in general, and the
servicing rules in particular, are a significant driver of rising servicing costs. To the extent that
the CFPB relies on such industry data, we urge the CFPB to look behind these claims and
demand greater data transparency.

It is not disputed that handling defaulted loans involves much greater discretion, expertise, and
manpower, and therefore servicing such loans involves greater costs. MBA data indicate that the
annual cost of servicing non-performing loans has gone from $482 per loan in 2008 to $2,386
per loan in 2015. The component parts of these servicing costs are not publicly known.
Therefore, it cannot be determined whether increased costs are driven by regulatory compliance
or by aged technology and inefficient “siloed” operations. Even within the industry, it is well
known that lack of investment in technology has led to “redundant, inefficient, incompatible
systems that are increasingly costly to maintain.”

When viewed out of context, the aggregate “cost per loan” for servicing a loan in default does
not provide meaningful information. Primarily because of the servicers’ own decisions, the

712 C.F.R. § 1026.41(e)(4)(ii)(A).



length of default periods increased dramatically during the past six to seven years. Servicers
largely imposed these delays and the ensuing costs on themselves. Any attempt to tie changes in
servicers’ costs to the Bureau’s rules is likely to be based on conjecture and needs to be
documented in great detail. Similarly, the frequency of loan modifications and the impact of
modifications on borrowers’ payments were very different in the three years before 2013 and in
the years since then. These differences had much to do with the volume of loans in default and
the financial circumstances of the borrowers facing foreclosure at a given time. To be reliable,
any evaluation technique must isolate the effect of the rules from all the other factors affecting the volume
and nature of loss mitigation demands as the foreclosure crisis grew and subsided. A better approach
would be to focus on data collection for the future, when the long-term delinquency and
foreclosure trends will hopefully be more stable.

While servicing costs have undoubtedly increased over the years, we urge the CFPB to take a
closer look at industry data before using it to justify any changes to the existing rules. While
increased compliance costs may have had an impact on cost to service and thus been a factor in
reducing profitability, this is only one of several factors that have impacted pricing and liquidity
in the MSR market. Other factors have included the Basel 111 standards, interest rate policy,
capital requirements, fair value accounting rules, and the rise of non-bank servicers. The value
of Mortgage Servicing Rights increased by up to 25% in the last three months of 2016 due in
large part to interest rate changes.® It is impossible to isolate the impact of regulatory
requirements on liquidity in light of these other significant factors. But regardless, the market
for Mortgage Servicing Rights remains a large and liquid market with routine and active trading.

Moreover, in evaluating the costs and benefits of the servicing rules, the CFPB should take into
account the costs and benefits to all parties involved—not just borrowers and servicers but also
parties such as investors and court systems. Of note, foreclosures are particularly expensive for
all parties—Ienders and servicers expend more resources in dealing with foreclosed property
compared to modifying a loan, the borrower suffers extreme financial and personal harm in
losing their home, and foreclosures have substantial negative economic effects on the
surrounding neighborhood. Increasing investment in high-quality servicing and loan
modifications provides significant benefits compared to expediting foreclosures.

Further, prior to the rule, servicing practices were chaotic and lacked meaningful oversight The
servicing industry had no standards or systems for dealing with the massive level of mortgage
defaults caused by the mortgage meltdown. Miscommunication, lost documents, and
inconsistent decisions were the rule. Fundamental errors about the status of a loan were
commonplace, and any systems for correcting them were inadequate. Unnecessary foreclosures
were causing great losses for investors and significantly increasing courts’ workloads. The
chaotic non-system also meant that foreclosure cases had to be redone, which imposed more
costs on everyone — including foreclosure courts. The servicing rules have brought order,
predictability, and standardization to a system that was highly dysfunctional, benefiting many
parties in addition to servicers and borrowers. Moreover, the revisions to the origination rules
have eliminated a great deal of product risk and reduced delinquencies not associated with
borrower credit risk, thus greatly reducing the volume of loans needing default servicing.

8 Kroll Bond Rating Agency, “Mortgage Servicing Rights: Rising Yields are Good,” U.S. Financial Institutions
Research (Mar. 2, 2017)



Finally, concerns about successor servicer liability have also been overstated. It is true that a
transferee servicer is responsible for having access to the material documents that make up a loan
file, and that the transfer of these documents to a transferee servicer may in rare instances occur
where a transferor servicer does not have key loan documents. However, nothing in the
mortgage servicing rule makes a transferee servicer liable for violations of Regulation X or Z
made by the prior servicer, and there is no evidence that purported “successor liability” has had
any significant impact on the market for mortgage servicing rights.

1.2.2.2 The rule promotes necessary information for borrowers seeking loss
mitigation.

Borrowers have benefited significantly from the loss mitigation communications that servicers
are required to send pursuant to Regulation X, and any suggestion from the servicing industry
that the required letters are redundant or confusing should be viewed with skepticism. The early
intervention letters and written notices regarding loss mitigation options (§1024.39) serve an
important function in informing struggling borrowers that options may be available and prompt
action is important.® Borrowers who apply for loss mitigation need clear communication
regarding the documents necessary to make an application complete (§1024.41(b)(2)) and
confirmation when all such documentation has been received (81024.41(c)(3)). They need
written denial letters, when a denial is made, that state the specific reason for the denial
(81024.41(d)).

Servicers have suggested that the five-business-day timeframe for sending a notice under
1024.41(b)(2) is not sufficient for servicers to review the loss mitigation application and identify
any additional information that is needed. Consumer advocates confirm that quite often the
(b)(2) notices sent by servicers are incomplete, and lead to additional piecemeal requests for
documents that could have been requested at the outset. If the CFPB considers lengthening the
timeframe for sending the (b)(2) notice to, at most, ten business days, then the CFPB should
demand strict compliance with the requirement in (b)(2) that the servicer identify all information
and documents needed to complete the application. There would be no reason to fail to identify
necessary documentation if a servicer is allowed ten business days to comply; and the end goal
of keeping the total loss mitigation review period tight in order to avoid unnecessary foreclosures
must be preserved.

1.2.2.3. Regulation X provisions related to Requests for Information and Notices of
Error appropriately balance the needs of borrowers and burden on servicers.

The improved standards and procedures for handling Requests for Information (RFIs) and
Notices of Error (NOES) have enabled many borrowers to correct problems with the servicing of
their mortgage loans before such problems jeopardize the retention of their homes. Borrowers
have obtained information about the application of payments, escrow calculations, loss
mitigation reviews, and countless other issues with greater success than was possible before the
2013 changes to Regulation X. In NCLC’s 2017 survey of consumer advocates, sixty-five

® However, once a borrower has submitted a loss mitigation application and the servicer has sent the response
required by § 1024.41(b)(2), indicating that the application has been received and informing the borrower whether
or not it is complete, the servicer should cease sending automated solicitations to apply for loss mitigation. It is
confusing, and creates a host of problems, when a borrower receives a letter inviting him or her to fill out and return
“the enclosed application for loss mitigation” while a pending application is already under review.
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percent of respondents said that borrowers have been more able to obtain servicing information
and correct servicing errors due to the RESPA rule.*

Some in the servicing industry have attempted to argue that the NOE and RFI rules allow for
broad and burdensome requests, but this concern has already been adequately addressed. The
CFPB has already thoughtfully considered this issue and exempted servicers from responding to
requests that are overbroad or duplicative.!* The fact that servicers sometimes fail to correct
errors or respond to requests properly the first time does not make a subsequent communication
duplicative or unduly burdensome. Moreover, the timelines for response are extremely
reasonable and allow servicers to extend the time when necessary. If the servicer seeks an
extension, the standard six-week (thirty business days) response window is extended to a full
nine weeks (forty-five business days). The requests that require a faster response than the
standard timeframe, such as a Request for Information seeking the identity of the owner of loan
are reasonable because the information sought should be readily available.

1.2.2.4. The dual tracking restrictions in Regulation X are essential to preventing
unnecessary foreclosures, and must be preserved.

The practice of dual tracking--initiating or conducting a foreclosure despite a pending loss
mitigation application--extracts a severe toll on borrowers, investors, and communities. The
CFPB has put in place reasonable rules limiting this practice when a complete application is
received before the first legal filing is made to commence foreclosure (limiting the initiation of
foreclosure) or more than thirty-seven days before a foreclosure sale (limiting the conduct of the
sale).

Some industry commenters have suggested that the rules are difficult for servicers to comply
with because time is needed to evaluate whether an application is, in fact, complete at any point
and they may feel compelled to halt foreclosure activity when a borrower’s application is not yet
complete. In the context of a judicial foreclosure that has been initiated prior to the receipt of a
complete application, the framework of the rules is logical and fair. A servicer is not required to
immediately dismiss the foreclosure lawsuit or to refrain from litigating the case.!? The only
actions that are prohibited (if an application becomes complete more than thirty-seven days
before foreclosure) are moving for judgment of sale or actually conducting a sale.*® Servicers
can communicate with their foreclosure counsel to ensure that they do not violate the 1024.41(g)
prohibition without undue difficulty.

Contrary to some comments, the dual tracking provisions do not come into play with properties
that are vacant or abandoned. Borrowers do not expend the time and effort necessary to arrive at
a complete application for a property they have abandoned.

10 See detailed discussion of survey, Comments of the National Consumer Law Center in Response to the Notice of
Assessment of 2013 RESPA Servicing Rule and Request for Public Comment (Docket No. CFPB-2017-0012), July
10, 2017.

1112 C.F.R. §8 1024.35(g)(1)(i) and (ii); 1024.36(F)(1)(iv).
12 Official Interpretation 1024.41(g)-2.
1312 C.F.R. 1024.41(g)



The impact of the dual tracking rule is significant. In NCLC’s 2017 survey of consumer
advocates, nearly 70% of respondents believed that the rules have allowed more homeowners to
save their homes from avoidable foreclosures.

There is no magic number or percent of homeowners who would need to obtain a foreclosure
avoidance option because of the rule in order to consider the rule a success. Indeed, the percent
who do receive approval for loss mitigation after getting a dual-tracking hold is likely still
artificially low due to wrongful denials by servicers and the fact that many borrowers lack
representation. The dual tracking rule is as narrowly tailored as possible to prevent foreclosure
sales from being carried out when homeowners are still under review for, and are in fact eligible
for, home-saving alternatives.

1.2.2.5. The successor in interest rule should be preserved in its final form.

The CFPB’s rule protecting successors in interest, which took effect April 19, 2018, gives
homeowners recovering from the death of a family member or a divorce a much better chance of
being able to preserve their homes. Historically, homeowners who are on title to the property but
not on the loan have faced challenges obtaining information about the loan and gaining access to
loss mitigation options. The new protections are crucial both for successors who obtained their
ownership interest through the death of the borrower as well as those who obtained their interest
through a divorce. Even when the original borrower is still living, the successor who is the
grantee of the home has a need for information and access to loss mitigation. The CFPB has
already provided that required notices and statements need not be sent twice; sending such
notices to a successor in interest and not also to the borrower would be sufficient to comply with
the rule. NCLC is contacted nearly every week by advocates representing successors who
became the owner of the home through a divorce or separation agreement and have struggled to
obtain loss mitigation or information about the mortgage secured by their home, who have a
much better fighting chance of saving their home now that the rule is in effect.

1.2.3. The CFPB does not have authority to promulgate a regulation or
interpretation allowing RESPA rules to preempt state laws that afford greater
protections to consumers.

1.2.3.1. 12 C.F.R. 81024.5(c) and its Official Interpretation define the
appropriate balance between RESPA and state consumer protection laws.

State laws define the rights and obligations of mortgage lenders and borrowers. Not surprisingly,
many state statutes and other local laws apply to servicers who regularly enforce the terms of
mortgages. This is particularly true when the servicers use state laws to foreclose. Under its
RESPA authority, the CFPB has also adopted rules that apply to certain activities of mortgage
servicers. 12 C.F.R. §81024.30 — 1024.41 (Regulation X, Subpart C).

Some commenters have asked the CFPB to revisit, and potentially annul, the rules and
interpretations that define the relationship between the CFPB’s adopted mortgage servicing rules
and state laws. This relationship is defined by statute, rule, and an Official Interpretation of the
rule, all of which provide that the RESPA mortgage servicing rules must not be construed in any



way that preempts state laws that provide greater protections to consumers.* By law, the CFPB
does not have the discretion to revisit this standard, and it should be retained.

The CFPB lacks statutory authority to promulgate a rule or interpretation allowing a RESPA rule
to preempt state laws that gives greater protection to consumers. Such a rule or interpretation
would be contrary to a federal statute, 12 U.S.C. § 5551. The attempt to promulgate such a rule
would be an invalid agency action subject to being stricken by the courts under the
Administrative Procedure Act.'®

The statute now codified at 12 U.S.C. § 5551 was enacted as part of the Dodd-Frank Act. As
section 1041 of the Act, it was contained in Subchapter D, a Subchapter captioned “Preservation
of State Law.” The section addresses the relationship between the CFPB’s authority and state
law. The statute provides:

(2) Greater protection under State law. For purposes of this subsection, a
statute, regulation, order, or interpretation in effect in any State is not inconsistent
with the provisions of this title if the protection that such statute, regulation, order,
or interpretation affords to consumers is greater than the protection provided
under this title. A determination regarding whether a statute, regulation, order, or
interpretation in effect in any State is inconsistent with the provision of this title
may be made by the Bureau on its own motion or in response to a nonfrivolous
petition initiated by any interested person. 12 U.S.C. 8 5551(a)(2).

This mandate for deference to state laws that provide greater protections for consumers carried
forward the similar provision that had been part of RESPA since 1974, when the statute applied
to a more limited range of mortgage settlement issues.*®

The related rule, 12 C.F.R. § 1024.5(c), states that the CFPB has the authority to determine
whether a state law is preempted as in conflict with a RESPA rule. However, the rule goes on to
state, “The Bureau may not determine that a State law or regulation is inconsistent with any
provision of RESPA or this part, if the Bureau determines that such law or regulation gives
greater protection to the consumer.” 12 C.F.R. §1024.5(c)(2)(i). The CFPB’s mortgage servicing
rules are thus a floor, and the states are free to do more to protect homeowners in the areas where
the RESPA rules apply. The CFPB’s Official Interpretation of § 1025.5(c) says essentially the
same thing.'’

Notably, the Official Interpretation expressly states that the adopted RESPA rules should not be
construed “to preempt the entire field of regulation” of servicer practices covered by the rules.
This interpretation is unavoidable given the statute and the regulation’s express limitation of

1412 U.S.C. § 5551(a)(2), 12 C.F.R. 81024.5(c), and Official Interpretation 1024.5(c)(1).
15 5 U.S.C. 8§ 706(2)(A),(C).

1612 U.S.C. §2616. See Washington Mutual Bank FA v. Superior Court, 75 Cal. App. 4" 773, 781-84 (1999);
Perkins v. Johnson, 551 F. Supp. 2d 1246, 1255 (D. Colo. 2008).

17 “Coverage of RESPA; Relation to State laws. Paragraph 5(c)(1). 1. State laws that are inconsistent with the
requirements of RESPA or Regulation X may be preempted by RESPA or Regulation X. State laws that give
greater protection to consumers are not inconsistent with and are not preempted by RESPA or Regulation X. In
addition, nothing in RESPA or Regulation X should be construed to preempt the entire field of regulation of the
practices covered by RESPA or Regulation X, including the regulations in Subpart C with respect to mortgage
servicers or mortgage servicing.”



conflict preemption to cases where the RESPA rule conflicts with a state law that affords less
protection to consumers.

1232 RESPA’s deference to state laws is grounded in sound and necessary
policy considerations.

A mortgage is a creature of state law. State contract law determines the existence and
enforceability of a mortgage. Under the laws of most states, a mortgage also conveys an interest
in real property. Any federal regulation that affects foreclosures of mortgages must recognize
the primacy of state contract and property law.®

RESPA’s long-standing deference to state laws is appropriate, and it is typical of other federal
laws that affect the state foreclosure process. For example, the Bankruptcy Code, like RESPA,
may preempt state property and contract law in certain circumstances. However, the Bankruptcy
Code’s preemption of state mortgage laws has always been construed narrowly, requiring an
express Congressional directive. The well-settled rule is that even in bankruptcy the rights of
mortgagors and mortgagees are determined by state law.*°

The major federal programs that insure or guarantee most of the residential mortgages in the
United States similarly defer to state foreclosure laws. Congress could have authorized loans
insured under the National Housing Act to be foreclosed under federal standards, in derogation
of state foreclosure laws. However, Congress and federal agencies have consistently chosen not
to do so. For example, the statute that authorizes foreclosures of mortgages directly granted by
the UDSA Rural Housing Service requires that in foreclosing the Government “shall follow the
foreclosure procedures of the State in which the property involved is located to the extent such
procedures are more favorable to the borrower than the foreclosure procedures that would
otherwise be followed by the Secretary.”?° HUD’s guidelines for foreclosures of FHA-insured
mortgages state that “HUD expects Mortgagees to comply with all federal, state and local laws
when proceeding with a foreclosure and pursuing a possessory action.”?! For GSE loans, the
enterprises have similar requirements.??

Disruption of state foreclosure laws by federal regulations could have serious unintended
consequences. Federal interference could unsettle titles to properties conveyed through
foreclosure sales. States with non-judicial foreclosures systems that rely on compliance with

18 BFP v. Resolution Trust Corp., 511 U.S. 531, 541-42 (1994).

19 Butner v. U.S., 440 U.S. 48, 54 (1979). See also e.g. 11 U.S.C. § 1322(c)(1) (a chapter 13 bankruptcy debtor may
cure a mortgage default on a residence “until such residence is sold at a foreclosure sale that is conducted in
accordance with applicable nonbankruptcy [i.e. state] law™).

2042 U.S.C. § 1475(b).
2L HUD Handbook 4000.1, I11.A.2.r (Rev. Dec. 30, 2016) (pp. 679-80). The FHA foreclosure guidelines in
Handbook 4000.1, Part I11.A.2 include extensive guidance as to how servicers of FHA-insured loans can comply

with both the RESPA servicing guidelines, state laws (including foreclosure mediation), and FHA’s own loss
mitigation requirements.

22 See e.g. Freddie Mac Single Family Servicing Guide § 9301.2 (Mar. 2, 2016) (when foreclosing servicers must
comply with, inter alia, “[a]pplicable federal, State and local laws and customs.”
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state statutes and the terms of mortgages to assure conveyance of valid title through foreclosure
sales would be most vulnerable.??

State courts interpreting state laws routinely decide whether a foreclosure sale conveyed valid
title to property.?* In certain states, a servicer’s failure to serve a particular notice, whether
required by a state statute or by the underlying loan documents, can lead to invalidation of a
foreclosure sale.?® Under several states’ laws, the failure to engage in loss mitigation may be
treated as a breach of contract and be the basis for invalidating a foreclosure sale.?® Exercise of a
broad federal preemptive power under RESPA would undercut, or at a minimum make uncertain,
the basic elements of state foreclosure laws. These laws have historically served as guideposts to
assure that good title is conveyed through foreclosure sales.?” The likely consequence of
substantial RESPA preemption of state foreclosure laws would be decades of confusion about
whether non-judicial foreclosure sales conveyed valid title to purchasers. Such clarity is
important for all stakeholders.

As matters stand now, when servicers need to conduct a foreclosure, they hire local attorneys
who are familiar with each state’s foreclosure laws. These attorneys can ensure that foreclosure
sales convey good title. At the same time, states can regulate mortgage servicers, and do so in
ways that are innovative and more protective of their consumers than the minimal RESPA
requirements. States can ensure that their innovative laws function consistently with the
requirements of state property law. One federal agency cannot perform this task for fifty
different states.

1.2.3.3 State laws offer key consumer protections and do not conflict with the
federal RESPA requirements.

During the foreclosure crisis, a number of states and localities created innovative laws and
programs to assist homeowners and reduce foreclosures. These new laws cut back on
unnecessary foreclosures in demonstrable ways and set examples for best practices that should
be retained for the future. For example, since the foreclosure crisis began, foreclosure mediation
programs went into effect in almost half of the states. Studies of these programs indicate that
they produced positive results for a substantial number of consumers.?® The Connecticut

23 Elizabeth Renuart, Property Title Trouble in Non-Judicial Foreclosure States: The Ibanez Time Bomb?, 4 William
& Mary Bus. L. Rev. 111 (2013) (discussing vulnerability of non-judicial foreclosures to defects related to failure to
comply with state laws affecting transfer of loan documents).

2 See, e.g., Bevilacqua v. Rodriguez, 955 N.E. 2d 884 (Mass. 2011).
% See, e.g., Pinti v. Emigrant Mortg. Co., Inc., 33 N.E. 3d 1213 (Mass. 2015).
% See, e.g., Fonteno v. Wells Fargo Bank, N.A., 228 Cal. App. 4" 1358, 1371 (2014).

27 Preemption of state foreclosure laws was carefully limited under the 2013 RESPA mortgage servicing rules. The
only significant preemption occurs in the provision requiring a delay of 120 days from default before the
commencement of foreclosure proceedings. 12 C.F.R. 8 1024.41(f). Notably, this preemption of contrary state laws
applies before any actual foreclosure proceedings begin, minimizing interference with core foreclosure requirements
under state law. In addition, consistent with the RESPA statute, the provision does not preempt a state law that is
more protective of the consumer.

28 National Consumer Law Center, Rebuilding America: How States Can Save Millions of Homes Through
Foreclosure Mediation (Feb. 2012), available at www.nclc.org; Federal Reserve Bank of Boston, State Foreclosure
Prevention Efforts in New England: Mediation and Assistance (Fed. Reserve Bank of Boston Research Report 11-3,
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mediation program, as one example, has consistently seen high borrower participation rates and
produced well-documented successful outcomes.?® Data provided by the Connecticut courts
covering the period from July 2008 through December 31, 2016 showed that of 25,969
completed mediations, seventy percent resulted in settlements in which the borrowers stayed in
their homes.*® Significantly, eighty-five percent of the cases that settled with an agreement for
the borrower to stay in the home involved a loan modification. A study of the Philadelphia
settlement conference program also showed that high numbers of borrowers avoided foreclosures
and the program operated within existing foreclosure time frames without delaying
foreclosures.®!

Foreclosure mediation programs set their own time frames for review of loss mitigation options.
The RESPA rules provide timelines for servicers to process loss mitigation applications only in
limited instances, namely for a borrower’s first complete loss mitigation application to a servicer.
The RESPA rules are not inconsistent with the more general procedures that apply in the
mediation programs. When applicable, the RESPA rules trigger enforceable legal rights for
borrowers. They promote effective loss mitigation reviews because they set minimal procedural
standards when no other rules apply. The mediation systems build upon and supplement the
procedural requirements and enforceable standards set by the RESPA rules.

The mediation programs also supplement RESPA by directing borrowers to counselors and other
trained advocates who facilitate efficient communication between homeowners and servicers.
This is consistent with the objectives of the RESPA loss mitigation rules. Attorneys who have
worked with thousands of homeowners over many years in connection with the foreclosure
mediation programs report that the existence of both the RESPA and the mediation program
rules has not confused homeowners. For example, in Philadelphia, a steering committee made
up representatives from the courts, the City, homeowners’ attorneys, and lenders’ counsel meets
regularly to review problems and issues arising in the mediation program. A problem of conflicts
or confusion involving the RESPA rules and the mediation program rules has never come up.
Any suggestions to the contrary appear to be the product of unfounded conjecture.

To the extent that state statutes, such as the California Homeowners’ Bill of Rights (“HBOR”)
provide greater procedural rights for homeowners seeking loss mitigation help, this does not
interfere with the functioning of the RESPA rules. California is a non-judicial foreclosure state
where foreclosures proceed relatively quickly and without any court oversight. A state law that
allows consumers more time to apply for loss mitigation or appeal a servicer’s decision that is
required by the RESPA floor helps prevent avoidable foreclosures is appropriate here.

Sept. 2011), available at www.bos.frb.org; Center for American Progress, Walk the Talk, Best Practices on the Road
to Automatic Foreclosure Mediation (Nov. 2010), available at www.americanprogress.org.

29 Extensive analysis of Connecticut mediation case data can be found in the program’s annual reports. See Office
of the Chief Court Administrator, Report to the General Assembly, Connecticut Foreclosure Mediation Program
(March 1, 2017).

30 Office of the Chief Court Administrator, Report to the General Assembly, Connecticut Foreclosure Mediation
Program, App. E, p. 54 (March 1, 2017).

31 The Philadelphia Reinvestment Fund, Philadelphia Residential Mortgage Foreclosure Diversion Program: Initial
Report and Findings (June 2011), available at www.trfund.com;
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The CFPB should reject any proposal to modify or annul the preemption limitations that are
essential parts of the RESPA statute, regulations, and Official Interpretation. Decisions regarding
this important issue must not be based on hypothetical scenarios that lack factual support.

1.2.4. New technologies and electronic communications are allowed in some
circumstances under the rule, and this need not be adjusted.

The CFPB has drawn the appropriate line between mandating certain disclosures by mail and
allowing others to be sent by electronic communication. For example, good faith efforts to
establish live contact may include sending an electronic communication encouraging the
borrower to establish live contact with the servicer, and promptly informing borrowers of loss
mitigation options may also be done through electronic communications. On the other hand, the
written notice regarding loss mitigation must be sent by mail once in a 180 day period. This
balance is appropriate because sending a notice by mail is still the most reliable way to ensure
the borrower sees it, and it is helpful to have loss mitigation information in hard copy.

1.3.  The rule should be preserved as-is, but if changes are considered, there are
ongoing problems with servicing transfers, the complete application rule, and
the duplicative application carve-out that should be addressed.

If any changes are considered to the servicing rule, the following areas require attention to
strengthen the rule consistent with the consumer protection purposes of RESPA.

1.3.1. Servicing Transfers.

We have repeatedly urged the CFPB to adopt a comprehensive regulatory framework for
addressing the many servicing problems that occur at or near the time of a transfer of servicing.
These problems are often caused by servicers’ inability to communicate with each other
adequately and reconcile account records. While the issuance of 12 U.S.C. 8 1024.41(k) as part
of the 2016 Mortgage Servicing Final Rule was a step in the right direction, regulations affecting
systemic transfer problems have not been adopted:

o The adopted regulations do not go far enough in helping borrowers avoid
unwarranted or unnecessary costs from getting the runaround when loss
mitigation is pending at the time of servicing transfer. The CFPB should explicitly
prohibit servicers from making duplicative and burdensome requests for
information and documents that have been previously provided to a transferor
servicer.

o The adopted regulations do not require that borrowers be given essential
information at the time of transfer, such as whether the transferee servicer is
aware of a pending loss mitigation application and will continue with the
evaluation process. Transferee servicers should be required to send borrowers
written notice about the status of their loss mitigation application following a
transfer of servicing.

o The adopted regulations do not go far enough to protect borrowers when a
transferee servicer fails to honor loss mitigation offers that have already been
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accepted by the borrower before the servicing transfer. Transferee servicers
should be required to accept and honor all loss mitigation offers that have been
accepted by the borrower and to promptly convert trial loan modification
agreements to permanent agreements.

o The CFPB’s supervisory and enforcement proceedings have highlighted serious
problems in the boarding of loans from one servicer to another, based in part on
the incompatibility of servicer systems of record. This has caused borrowers to be
charged improper fees, have their payments misapplied, be improperly denied loss
mitigation options, and be subjected to wrongful foreclosure proceedings. The
CFPB should define industry-wide standards and protocols to ensure the
compatibility of transferred data as between servicers.

1.3.2. Complete Application Rule.

Critical borrower protections under the CFPB’s loss mitigation rule are triggered only upon the
servicer’s receipt of a borrower’s “complete” application.3? Reliance on submission of a
complete application confounds attempts to address dual-tracking and wrongful foreclosures due
to the lack of an objective standard for when an application is complete and inconsistent
implementation by servicers. Moreover, it creates exactly the wrong incentive—to drag out the
application process in order to increase servicers’ default servicing fee income. It has also
generated unnecessary litigation, as borrowers seek court determinations that servicers have
improperly treated applications as incomplete. We have repeatedly requested that the CFPB
abandon this flawed rule and replace it with one based on an initial submission of a loss
mitigation package, similar to the “Initial Package” under the former HAMP program. We have
also pointed out that the CFPB’s continued reliance on a complete application to trigger essential
borrower protections risks making the CFPB’s loss mitigation rules obsolete under new loss
mitigation protocols, such as Fannie Mae and Freddie Mac’s “Flex Modification” program, in
which borrowers often do not submit applications.

1.3.3. Duplicative Request Rule.

As we have stated in prior comments, the most significant limitation on the borrower’s
procedural rights under the loss mitigation rule is that a servicer is not required to comply with
section 1024.41 if a borrower has been evaluated previously by that servicer for loss mitigation
options for the borrower’s mortgage loan account. This exclusion from the application of
section 1024.41 undermines the effectiveness of the CFPB’s loss mitigation rule and presents
challenges for borrowers and their advocates. Oftentimes, a second or third application results in
a loss mitigation offer — either because the borrower’s circumstances have changed or because
the servicer failed to evaluate the prior application properly. Servicers typically accept and
process additional applications, so the exclusion has had no effect in limiting servicer costs. The
only function it serves is to provide a free pass in litigation to servicers who violate the CFPB’s
rules. The CFPB’s amendment made in the 2016 Servicing Rule, to allow a loss mitigation

32 Reg. X, 12 C.F.R. § 1024.41(b)(1).
3 Reg. X, 12 C.F.R. § 1024.41(j).
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request to be covered by the rules if the borrower has at some point cured the default since the
prior request, is inadequate and fails to address the significant problems with the exclusion we
have identified on numerous occasions.

1.4, Certain additional issues should be addressed in the mortgage servicing rule.

The following are additional areas in which the mortgage servicing rule could be strengthened
and streamlined.

1.4.1 Successors in Interest.

The CFPB has taken an important step forward by amending the servicing rules to address
problems faced by successors in interest trying to preserve their homes. However, the
amendments made in the 2016 Servicing Rule deprive successors of any enforcement rights until
the servicer has “confirmed” the successor’s status, a process that is fully controlled by the
servicer. Successors must be able to enforce their rights once they have provided documentation
establishing their identity and ownership interest in the home. Our prior comments have urged
the CFPB to prevent abuse and delay by giving successors certain limited enforcement rights
during the confirmation process.

1.4.2 Force-Placed Insurance.

In responding to force-placed insurance abuses, one of the provisions in the 2013 RESPA
Servicing Rule requires servicers to advance homeowners’ insurance premiums for borrowers
with escrow accounts and reinstate the homeowner’s insurance coverage rather than force-place
insurance.® We strongly supported the adoption of this rule, but also pointed out that many
homeowners who have force-placed insurance imposed do not have escrow accounts. We urged
the CFPB to expand the rule to cover borrowers without escrow accounts. We have also
requested that the CFPB amend the rule dealing with the cost of force-placed insurance to ban all
forms of kickbacks and non-monetary compensation.

1.4.3 Error Resolution Rights.

The 2013 RESPA Servicing Rule permits servicers to proceed with foreclosures during the
response period for a notice of error. Foreclosures may proceed even if there is a payment
dispute that goes to the very right of the servicer to declare the account in default. We believe the
CFPB missed an opportunity in the 2013 rule to implement two provisions of RESPA that are
intended to assist borrowers avoid foreclosure: the error resolution procedure under § 2605(e)
and the prohibition in 8 2605(k)(1)(C) preventing a servicer from “fail[ing] to take timely action
to respond to a borrower’s requests to correct errors relating to ... avoiding foreclosure.”