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1. A school represents to prospective 
students, in widely disseminated materials, 
that its educational program will lead to 
employment in an occupation that requires 
State licensure. The program does not in fact 
meet minimum education requirements to 
enable its graduates to sit for the exam 
necessary for them to obtain licensure. The 
claims are adjudicated in a group process. 

Appropriate relief: Borrowers who enrolled 
in this program during the time that the 
misrepresentation was made should receive 
full relief. As a result of the schools’ 
misrepresentation, the borrowers cannot 
work in the occupation in which they 
reasonably expected to work when they 
enrolled. Accordingly, borrowers received 
limited or no value from this educational 
program because they did not receive the 
value that they reasonably expected. 

2. A school states to a prospective student 
that its medical assisting program has a 
faculty composed of skilled nurses and 
physicians and offers internships at a local 
hospital. The borrower enrolls in the school 
in reliance on that statement. In fact, none of 
the teachers at the school other than the 
Director is a nurse or physician. The school 
has no internship program. The teachers at 
the school are not qualified to teach medical 
assisting and the student is not qualified for 
medical assistant jobs based on the education 
received at the school. 

Appropriate relief: This borrower should 
receive full relief. None of the teachers at the 
school are qualified to teach medical 
assisting, and there was no internship. In 
contrast to reasonable students’ expectations, 
based on information provided by the school, 
the typical borrower received no value from 
the program. 

3. An individual interested in becoming a 
registered nurse meets with a school’s 
admissions counselor who explains that the 
school does not have a nursing program but 
that completion of a medical assisting 
program is a prerequisite for any nursing 
program. Based on this information, the 
borrower enrolls in the school’s medical 
assisting program rather than searching for 
another nursing program, believing that 
completing a medical assisting program is a 
necessary step towards becoming a nurse. 
After one year in the program, the borrower 
realizes that it is not necessary to become a 
medical assistant before entering a nursing 
program. The borrower’s credits are not 
transferrable to a nursing program. 

Appropriate relief: This borrower should 
receive full relief. Because it is not necessary 
to become a medical assistant prior to 
entering a nursing program, she has made no 
progress towards the career she sought, and 
in fact has received an education that cannot 
be used for its intended purpose. 

4. A school tells a prospective student, 
who is actively seeking an education, that the 
cost of the program will be $20,000. Relying 
on that statement, the borrower enrolls. The 
student later learns the cost for that year was 
$25,000. There is no evidence of any other 
misrepresentations in the enrollment process 
or of any deficiency in value in the school’s 
education. 

Appropriate relief: This borrower should 
receive partial relief of $5,000. The borrower 

received precisely the value that she 
expected. The school provides the education 
that the student was seeking but 
misrepresented the price. 

5. A school represents in its marketing 
materials that three of its undergraduate 
faculty members in a particular program have 
received the highest award in their field. A 
borrower choosing among two comparable, 
selective programs enrolls in that program in 
reliance on the representation about its 
faculty. However, although the program 
otherwise remains the same, the school had 
failed to update the marketing materials to 
reflect the fact that the award-winning 
faculty had left the school. 

Appropriate relief: Although the borrower 
reasonably relied on a misrepresentation 
about the faculty in deciding to enroll at this 
school, she still received the value that she 
expected. Therefore, no relief is appropriate. 

6. An individual wishes to enroll in a 
selective, regionally accredited liberal arts 
school. The school gives inflated data to a 
well-regarded school ranking organization 
regarding the median grade point average of 
recent entrants and also includes that 
inflated data in its own marketing materials. 
This inflated data raises the place of the 
school in the organization’s rankings in 
independent publications. The individual 
enrolls in the school and graduates. Soon 
after graduating, the individual learns from 
the news that the school falsified admissions 
data. Notwithstanding this issue, degrees 
from the school continue to serve as effective, 
well-regarded liberal arts credentials. 

The Department also determines that the 
school violated the title IV requirement that 
it not make substantial misrepresentations 
pursuant to 34 CFR 668.71, which constitutes 
an enforceable violation separate and apart 
from any borrower defense relief. 

Appropriate Relief: The borrower relied on 
the misrepresentation about the admissions 
data to his detriment, because the 
misrepresentation factored into the 
borrower’s decision to choose the school over 
others. However, the borrower received a 
selective liberal arts education which 
represents the value that he could reasonably 
expect, and gets no relief. 
■ 34. Section 685.300 is amended by: 
■ A. Redesignating paragraph (b)(11) as 
paragraph (b)(12). 
■ B. Adding a new paragraph (b)(11). 
■ C. Adding paragraphs (d) through (i). 

The additions read as follows: 

§ 685.300 Agreements between an eligible 
school and the Secretary for participation in 
the Direct Loan Program. 

* * * * * 
(b) * * * 
(11) Comply with the provisions of 

paragraphs (d) through (i) of this section 
regarding student claims and disputes. 
* * * * * 

(d) Borrower defense claims in an 
internal dispute process. The school 
will not compel any student to pursue 
a complaint based on a borrower 
defense claim through an internal 
dispute process before the student 

presents the complaint to an accrediting 
agency or government agency 
authorized to hear the complaint. 

(e) Class action bans. (1) The school 
will not seek to rely in any way on a 
predispute arbitration agreement or on 
any other predispute agreement with a 
student who has obtained or benefited 
from a Direct Loan, with respect to any 
aspect of a class action that is related to 
a borrower defense claim, including to 
seek a stay or dismissal of particular 
claims or the entire action, unless and 
until the presiding court has ruled that 
the case may not proceed as a class 
action and, if that ruling may be subject 
to appellate review on an interlocutory 
basis, the time to seek such review has 
elapsed or the review has been resolved. 

(2) Reliance on a predispute 
arbitration agreement, or on any other 
predispute agreement, with a student, 
with respect to any aspect of a class 
action includes, but is not limited to, 
any of the following: 

(i) Seeking dismissal, deferral, or stay 
of any aspect of a class action. 

(ii) Seeking to exclude a person or 
persons from a class in a class action. 

(iii) Objecting to or seeking a 
protective order intended to avoid 
responding to discovery in a class 
action. 

(iv) Filing a claim in arbitration 
against a student who has filed a claim 
on the same issue in a class action. 

(v) Filing a claim in arbitration against 
a student who has filed a claim on the 
same issue in a class action after the 
trial court has denied a motion to certify 
the class but before an appellate court 
has ruled on an interlocutory appeal of 
that motion, if the time to seek such an 
appeal has not elapsed or the appeal has 
not been resolved. 

(vi) Filing a claim in arbitration 
against a student who has filed a claim 
on the same issue in a class action after 
the trial court in that class action has 
granted a motion to dismiss the claim 
and, in doing so, the court noted that 
the consumer has leave to refile the 
claim on a class basis, if the time to 
refile the claim has not elapsed. 

(3) Required provisions and notices. 
(i) The school must include the 
following provision in any agreements 
with a student recipient of a Direct Loan 
for attendance at the school, or, with 
respect to a Parent PLUS Loan, a student 
for whom the PLUS loan was obtained, 
that include any agreement regarding 
predispute arbitration or any other 
predispute agreement addressing class 
actions and that are entered into after 
the effective date of this regulation: ‘‘We 
agree that neither we nor anyone else 
will use this agreement to stop you from 
being part of a class action lawsuit in 
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court. You may file a class action 
lawsuit in court or you may be a 
member of a class action lawsuit even 
if you do not file it. This provision 
applies only to class action claims 
concerning our acts or omissions 
regarding the making of the Direct Loan 
or the provision by us of educational 
services for which the Direct Loan was 
obtained. We agree that only the court 
is to decide whether a claim asserted in 
the lawsuit is a claim regarding the 
making of the Federal Direct Loan or the 
provision of educational services for 
which the loan was obtained.’’ 

(ii) When a predispute arbitration 
agreement or any other predispute 
agreement addressing class actions has 
been entered into before the effective 
date of this regulation and does not 
contain a provision described in 
paragraph (e)(3)(i) of this section, the 
school must either ensure the agreement 
is amended to contain the provision 
specified in paragraph (e)(3)(iii)(A) of 
this section or provide the student to 
whom the agreement applies with the 
written notice specified in paragraph 
(e)(3)(iii)(B) of this section. 

(iii) The school must ensure the 
agreement described in paragraph 
(e)(3)(ii) of this section is amended to 
contain the provision specified in 
paragraph (e)(3)(iii)(A) or must provide 
the notice specified in paragraph 
(e)(3)(iii)(B) to students no later than the 
exit counseling required under 
§ 685.304(b), or the date on which the 
school files its initial response to a 
demand for arbitration or service of a 
complaint from a student who has not 
already been sent a notice or 
amendment. 

(A) Agreement provision. ‘‘We agree 
that neither we nor anyone else who 
later becomes a party to this agreement 
will use it to stop you from being part 
of a class action lawsuit in court. You 
may file a class action lawsuit in court 
or you may be a member of a class 
action lawsuit in court even if you do 
not file it. This provision applies only 
to class action claims concerning our 
acts or omissions regarding the making 
of the Federal Direct Loan or the 
provision by us of educational services 
for which the Federal Direct Loan was 
obtained. We agree that only the court 
is to decide whether a claim asserted in 
the lawsuit is a claim regarding the 
making of the Federal Direct Loan or the 
provision of educational services for 
which the loan was obtained.’’ 

(B) Notice provision. ‘‘We agree not to 
use any predispute agreement to stop 
you from being part of a class action 
lawsuit in court. You may file a class 
action lawsuit in court or you may be 
a member of a class action lawsuit even 

if you do not file it. This provision 
applies only to class action claims 
concerning our acts or omissions 
regarding the making of the Federal 
Direct Loan or the provision by us of 
educational services for which the 
Federal Direct Loan was obtained. We 
agree that only the court is to decide 
whether a claim asserted in the lawsuit 
is a claim regarding the making of the 
Federal Direct Loan or the provision of 
educational services for which the loan 
was obtained.’’ 

(f) Predispute arbitration agreements. 
(1)(i) The school will not enter into a 
predispute agreement to arbitrate a 
borrower defense claim, or rely in any 
way on a predispute arbitration 
agreement with respect to any aspect of 
a borrower defense claim. 

(ii) A student may enter into a 
voluntary post-dispute arbitration 
agreement with a school to arbitrate a 
borrower defense claim. 

(2) Reliance on a predispute 
arbitration agreement with a student 
with respect to any aspect of a borrower 
defense claim includes, but is not 
limited to, any of the following: 

(i) Seeking dismissal, deferral, or stay 
of any aspect of a judicial action filed 
by the student, including joinder with 
others in an action; 

(ii) Objecting to or seeking a 
protective order intended to avoid 
responding to discovery in a judicial 
action filed by the student; and 

(iii) Filing a claim in arbitration 
against a student who has filed a suit on 
the same claim. 

(3) Required provisions and notices. 
(i) The school must include the 
following provision in any predispute 
arbitration agreements with a student 
recipient of a Direct Loan for attendance 
at the school, or, with respect to a 
Parent PLUS Loan, a student for whom 
the PLUS loan was obtained, that 
include any agreement regarding 
arbitration and that are entered into 
after the effective date of this regulation: 
‘‘We agree that neither we nor anyone 
else will use this agreement to stop you 
from bringing a lawsuit concerning our 
acts or omissions regarding the making 
of the Federal Direct Loan or the 
provision by us of educational services 
for which the Federal Direct Loan was 
obtained. You may file a lawsuit for 
such a claim or you may be a member 
of a class action lawsuit for such a claim 
even if you do not file it. This provision 
does not apply to lawsuits concerning 
other claims. We agree that only the 
court is to decide whether a claim 
asserted in the lawsuit is a claim 
regarding the making of the Federal 
Direct Loan or the provision of 

educational services for which the loan 
was obtained.’’ 

(ii) When a predispute arbitration 
agreement has been entered into before 
the effective date of this regulation that 
did not contain the provision specified 
in paragraph (f)(3)(i) of this section, the 
school must either ensure the agreement 
is amended to contain the provision 
specified in paragraph (f)(3)(iii)(A) of 
this section or provide the student to 
whom the agreement applies with the 
written notice specified in paragraph 
(f)(3)(iii)(B) of this section. 

(iii) The school must ensure the 
agreement described in paragraph 
(f)(3)(ii) of this section is amended to 
contain the provision specified in 
paragraph (f)(3)(iii)(A) of this section or 
must provide the notice specified in 
paragraph (f)(3)(iii)(B) of this section to 
students no later than the exit 
counseling required under § 685.304(b), 
or the date on which the school files its 
initial response to a demand for 
arbitration or service of a complaint 
from a student who has not already been 
sent a notice or amendment. 

(A) Agreement provision. ‘‘We agree 
that neither we nor anyone else who 
later becomes a party to this predispute 
arbitration agreement will use it to stop 
you from bringing a lawsuit concerning 
our acts or omissions regarding the 
making of the Federal Direct Loan or the 
provision by us of educational services 
for which the Federal Direct Loan was 
obtained. You may file a lawsuit for 
such a claim or you may be a member 
of a class action lawsuit for such a claim 
even if you do not file it. This provision 
does not apply to other claims. We agree 
that only the court is to decide whether 
a claim asserted in the lawsuit is a claim 
regarding the making of the Federal 
Direct Loan or the provision of 
educational services for which the loan 
was obtained.’’ 

(B) Notice provision. ‘‘We agree not to 
use any predispute arbitration 
agreement to stop you from bringing a 
lawsuit concerning our acts or 
omissions regarding the making of the 
Federal Direct Loan or the provision by 
us of educational services for which the 
Federal Direct Loan was obtained. You 
may file a lawsuit regarding such a 
claim or you may be a member of a class 
action lawsuit regarding such a claim 
even if you do not file it. This provision 
does not apply to any other claims. We 
agree that only the court is to decide 
whether a claim asserted in the lawsuit 
is a claim regarding the making of the 
Direct Loan or the provision of 
educational services for which the loan 
was obtained.’’ 

(g) Submission of arbitral records. (1) 
A school must submit a copy of the 
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following records to the Secretary, in 
the form and manner specified by the 
Secretary, in connection with any claim 
filed in arbitration by or against the 
school concerning a borrower defense 
claim: 

(i) The initial claim and any 
counterclaim. 

(ii) The arbitration agreement filed 
with the arbitrator or arbitration 
administrator. 

(iii) The judgment or award, if any, 
issued by the arbitrator or arbitration 
administrator. 

(iv) If an arbitrator or arbitration 
administrator refuses to administer or 
dismisses a claim due to the school’s 
failure to pay required filing or 
administrative fees, any communication 
the school receives from the arbitrator or 
arbitration administrator related to such 
a refusal. 

(v) Any communication the school 
receives from an arbitrator or an 
arbitration administrator related to a 
determination that a predispute 
arbitration agreement regarding 
educational services provided by the 
school does not comply with the 
administrator’s fairness principles, 
rules, or similar requirements, if such a 
determination occurs. 

(2) A school must submit any record 
required pursuant to paragraph (g)(1) of 
this section within 60 days of filing by 
the school of any such record with the 
arbitrator or arbitration administrator 
and within 60 days of receipt by the 
school of any such record filed or sent 
by someone other than the school, such 
as the arbitrator, the arbitration 
administrator, or the student. 

(h) Submission of judicial records. (1) 
A school must submit a copy of the 
following records to the Secretary, in 
the form and manner specified by the 
Secretary, in connection with any claim 
concerning a borrower defense claim 
filed in a lawsuit by the school against 
the student or by any party, including 
a government agency, against the 
school: 

(i) The complaint and any 
counterclaim. 

(ii) Any dispositive motion filed by a 
party to the suit; and 

(iii) The ruling on any dispositive 
motion and the judgment issued by the 
court. 

(2) A school must submit any record 
required pursuant to paragraph (h)(1) of 
this section within 30 days of filing or 
receipt, as applicable, of the complaint, 
answer, or dispositive motion, and 
within 30 days of receipt of any ruling 
on a dispositive motion or a final 
judgment. 

(i) Definitions. For the purposes of 
paragraphs (d) through (h) of this 
section, the term— 

(1) ‘‘Borrower defense claim’’ means a 
claim that is or could be asserted as a 
borrower defense as defined in 
§ 685.222(a)(5), including a claim other 
than one based on § 685.222(c) or (d) 
that may be asserted under § 685.222(b) 
if reduced to judgment; 

(2) ‘‘Class action’’ means a lawsuit in 
which one or more parties seek class 
treatment pursuant to Federal Rule of 
Civil Procedure 23 or any State process 
analogous to Federal Rule of Civil 
Procedure 23; 

(3) ‘‘Dispositive motion’’ means a 
motion asking for a court order that 
entirely disposes of one or more claims 
in favor of the party who files the 
motion without need for further court 
proceedings; 

(4) ‘‘Predispute arbitration agreement’’ 
means any agreement, regardless of its 
form or structure, between a school or 
a party acting on behalf of a school and 
a student providing for arbitration of 
any future dispute between the parties. 
* * * * * 
■ 35. Section 685.308 is amended by 
revising paragraph (a) to read as follows: 

§ 685.308 Remedial actions. 
(a) The Secretary collects from the 

school the amount of the losses the 
Secretary incurs and determines that the 
institution is liable to repay under 
§ 685.206, § 685.214, § 685.215(a)(1)(i), 
(ii), (iii), (iv) or (v), § 685.216, or 
§ 685.222 or that were disbursed— 

(1) To an individual, because of an act 
or omission of the school, in amounts 
that the individual was not eligible to 
receive; or 

(2) Because of the school’s violation of 
a Federal statute or regulation. 
* * * * * 

■ 36. Section 685.310 is added to 
subpart C to read as follows: 

§ 685.310 Severability. 

If any provision of this subpart or its 
application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any person, act, or practice 
shall not be affected thereby. 
(Authority: 20 U.S.C. 1087a et seq.) 

PART 686—TEACHER EDUCATION 
ASSISTANCE FOR COLLEGE AND 
HIGHER EDUCATION (TEACH) GRANT 
PROGRAM 

■ 37. The authority citation for part 686 
continues to read as follows: 

Authority: 20 U.S.C. 1070g, et seq., unless 
otherwise noted. 

■ 38. Section 686.42 is amended by 
revising paragraph (a) to read as follows: 

§ 686.42 Discharge of an agreement to 
serve. 

(a) Death. (1) If a grant recipient dies, 
the Secretary discharges the obligation 
to complete the agreement to serve 
based on— 

(i) An original or certified copy of the 
death certificate; 

(ii) An accurate and complete 
photocopy of the original or certified 
copy of the death certificate; 

(iii) An accurate and complete 
original or certified copy of the death 
certificate that is scanned and submitted 
electronically or sent by facsimile 
transmission; or 

(iv) Verification of the grant 
recipient’s death through an 
authoritative Federal or State electronic 
database approved for use by the 
Secretary. 

(2) Under exceptional circumstances 
and on a case-by-case basis, the 
Secretary discharges the obligation to 
complete the agreement to serve based 
on other reliable documentation of the 
grant recipient’s death that is acceptable 
to the Secretary. 
* * * * * 
[FR Doc. 2016–25448 Filed 10–31–16; 8:45 am] 
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