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• http://nlrc.acl.gov/index.aspx#network
• Collaboration developed by the Administration for Community 

Living/Administration on Aging  between the National 
Consumer Law Center, National Senior Citizens Law Center, 
American Bar Association Commission on Law and Aging, 
Center for Elder Rights Advocacy, and the Center for Social 
Gerontology 

• See upcoming trainings, conferences, and webinars
• Request a training
• Request consulting
• Request technical assistance
• Access articles and resources



Moderator – Jerry Battle

• Jeremiah Battle, Jr. is a staff attorney and  author of NCLC's 
Credit Discrimination and a contributor to several NCLC 
publications.

• Jerry was previously a staff attorney with Northeast New 
Jersey Legal Services where he focused on predatory 
mortgage lending and public benefits cases

• He earned a B.A. with high honors from Rutgers University 
and a J.D. from Rutgers School of Law – Newark.



Presenter – Sarah Bolling
Mancini

• Sarah Bolling Mancini is Of Counsel for NCLC focusing on 
foreclosures and mortgage lending, and works half-time as an 
attorney in the Home Defense Program of Atlanta Legal Aid. 

• She has experience representing homeowners in bankruptcy cases 
and litigating in state, federal district, and bankruptcy courts.

• She received her B.A. in public policy from Princeton University and 
her J.D. from Harvard Law School. 
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Problem

Divorce, permanent relocation, or death of a 
borrower, and your client is:

• a remaining co-borrower
• a non-borrower, owner of the property (heir)
But the servicer

• won’t talk to your client
• says she can’t apply for a loan modification
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What we’ll talk about
• Signing rules for a remaining co-borrower
• Assumptions

– Should the client assume the mortgage?
– Can the client assume the mortgage?

• Special rules 
– HAMP
– Freddie & Fannie
– FHA

• Practice tips 
• Litigation theories
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Is your client on the note? 

• “Mortgage” = promissory note + mortgage
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Promissory Note

I promise to pay $100,000 at 
6% interest. 

I will making monthly 
payments of principal and 
interest beginning December 
1, 2014. 

Any remaining principal shall 
be due November 1, 2044. 

Mortgage

“Borrower” is John Doe
“Lender” is Main Street Bank. 

This Security Instrument 
secures to Lender (i) the 
repayment of the Loan, and (ii) 
the performance of Borrower’s 
covenants and agreements 
under the Note and this 
Instrument.



On title, but not on the note

• May not realize it; she went to the closing 
and signed the mortgage and other docs

• Usually the name(s) on the monthly 
mortgage statements are the borrower(s) 
on the note

• Client has no personal liability; could walk 
away with no risk of deficiency

• Mortgage servicer will often refuse to talk 
with her 
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Is client’s interest “subject to” 
the mortgage?

• Mortgage is the security interest in the land
• Most likely your client’s interest is “subject to” 

the mortgage 
– if your client signed the mortgage, or 
– received her interest in the home after the 

mortgage was signed
• If your client was on title at the time the 

mortgage was taken out, and didn’t sign the 
mortgage, her interest may not be subject to 
the mortgage…
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Does your client own the home?

Deed
George Smith (“grantor”), hereby conveys to 
Gerald Oster and Olivia Johnson, as joint 
tenants with right of survivorship (“grantees”), 
the property at:

All that tract or parcel of land lying and being in 
Land Lot 235, District 13, Lot B, as shown in 
the plat recorded at…

Deed
George Smith (“grantor”), hereby conveys to 
Gerald and Olivia Johnson, as Husband and 
Wife (“grantees”), the property at:

All that tract or parcel of land lying and being…
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Does your client own the home?

• Your client is a joint tenant on a right of 
survivorship deed

• Your client inherited through a will
• Your client inherited through intestate law
• Your client is the remaining beneficiary of 

an inter vivos trust
• Your client was awarded the home in a 

divorce decree or property settlement 
agreement
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Client is a Co-Borrower 
(signed the note)

• Much easier to deal with.
• The trick: showing the servicer that the 

other borrower (deceased or divorced and 
out of the picture) does not need to sign 
docs or participate in the process.

• Identify what rules apply: 
– FHA-insured loan? 
– Fannie or Freddie owned? 
– HAMP-participating servicer?

9



What Rules Apply?
• FHA insured (HUD mortgagee letters)

– FHA loan # on monthly statements and on the 
mortgage

• Fannie Mae owned (Fannie Servicing Guide)
– https://knowyouroptions.com/loanlookup

• Freddie Mac owned (Freddie Servicing Guide)
– https://ww3.freddiemac.com/loanlookup/

• HAMP participating servicer (Treasury’s MHA 
Handbook)
– http://www.makinghomeaffordable.gov/get-

started/contact-mortgage/Pages/default.aspx
10



Co-borrower client: Fannie Mae or 
Freddie Mac

• Proof of income and signature on loan mod 
documents by all original borrowers on the 
loan, unless a divorce decree or legal 
separation agreement can be provided.  

• Servicers have discretion not to require the 
signature of a co-borrower in situations of 
contested divorce

• Fannie Mae Servicing Guide, Sec. 609.03.06
• Freddie Guide at Chapter C65.7
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Co-borrower client: HAMP
• “Unless a borrower is deceased or divorced, all parties 

who signed the original loan documents or their duly 
authorized representatives should sign HAMP 
documents.” (MHA Handbook V 4.4, Ch II, Sec. 5.7)

• Servicer can waive signature requirement for  “mental 
incapacity, military deployment or contested divorce.”  
(Sec. 5.7)

• Servicers should use “good business judgment” on 
when to waive signatures. (Sec. 5.7)

• Occupying co-borrower may be considered for HAMP 
if a quitclaim deed has been recorded showing that 
non-occupying co-borrower has relinquished all rights 
in the property. (Sec. 1.2)

• Death or Divorce during a TPP (Sec. 8.9.1)
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Practice Tips: Co-borrower Client

Provide servicer with:
• Death certificate showing the other co-

borrower is deceased
• Divorce decree showing that your client was 

awarded the home
• Recorded quitclaim deed showing that your 

client is the sole owner of the home
• Letter from the other co-borrower stating that 

(s)he is not living in the house, has no 
interest in the house, and is not contributing 
financially to mortgage payments
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• So….. what do I do if my client wasn’t a 
borrower? (client did not sign the note)

• First step:  Client needs information in 
order to weigh the options.  
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Right to Information: CFPB Reg
• 12 CFR 1024.38(b)(1)(iv)
“A servicer shall maintain policies and 
procedures… reasonably designed to… 
(iv) Upon notification of the death of a borrower, 
promptly identify and facilitate communication 
with the successor in interest of the deceased 
borrower with respect to the property secured 
by the deceased borrower’s mortgage loan.”
• This section of RESPA not privately 

enforceable… but send a Notice of Error! 
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CFPB Reg and Bulletin
• CFPB Bulletin 2013-12 (Oct. 15, 2013) explains 

how servicers can comply with the Reg:
• Servicers must let successors in interest know 

what documents they need to provide for 
communication & assumption

• These docs must be reasonable
• Servicers must let successors in interest know 

what their options are
• Servicers must develop policies for suspending 

foreclosure and processing assumption and loan 
modifications simultaneously
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POLL
Which of the following have you seen in the past 
year? Select all that apply:
A. Servicer asking for a quitclaim deed from the ex-

spouse when client has already provided a 
divorce decree that transferred the house

B. Servicer asking for probate docs or proof client is 
the estate representative, when the property 
passed by right of survivorship and client has 
provided survivorship deed & death certificate

C. Servicer asking for same docs multiple times 
when you have already provided what they need

D. Servicer refusing to talk to client even though 
client has provided the relevant docs 
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Once you get information:
What does the client want?

• Always start with what your client wants 
long-term
– Want to keep the house? (condition?)
– Want to be personally liable on the note?
– Is their ownership interest subject to the 

mortgage? (nonpayment > foreclosure)
– Can they get a loan mod? (pass NPV test?)
– How great is the risk of a deficiency? 
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What does the client want?

• Can client afford the existing payment?  
• Is the loan current? 
• After most intra-family transfers (via death, 

divorce, or transfer to a spouse or child of 
the borrower), the successor has the right 
to just keep paying. 

• Creditor cannot foreclose based on the 
transfer (Garn-St Germain Act, discussed 
below)
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To assume or not to assume…

• Does client need a loan modification?
• Does client want to assume the note?

– Assuming will mean the client is personally 
liable on the note

– Not assuming the mortgage usually means 
losing the home (if the client needs a loan 
modification)

• This is a financial, legal, and emotional 
assessment that has to happen FIRST
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What’s an assumption?

• Subjects client to personal liability on the 
note

• Gives clients all rights of a borrower
• Does not relieve original homeowner of 

personal liability unless creditor agrees
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Starting Point:  The Client gets to decide 
whether or not to assume the mortgage

• Not the servicer; not the mortgagee
• Olson v. Etheride, 686 N.E.2d 563 (Ill. 1997) (contracting 

parties can modify who has primary responsibility for 
payment of a debt, without reference to the wishes of the 
creditor of that debt)

• Andrews v. Holloway, 140 Ga. App. 622, 623 (1976) 
(under Georgia law, mortgages are freely assignable and 
assumable and “the lack of consent is immaterial.”)

• Restatement 2nd of Contracts § 323 Comment a (“The 
assent of the obligor is not ordinarily necessary to make 
an assignment valid.”)

• See generally Restatement 3rd of Property (Mortgages), 
§§ 5.1, 5.2 (transfers with and without assumption of 
liability)
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State contract law: mortgages are 
freely assumable

Generally, contractual rights can be freely assigned unless the 
assignment is clearly restricted. Burkhardt v. Bailey, 260 Mich.App. 636, 
653, 680 N.W.2d 453 (2004). An assignee stands in the same position 
as the assignor and acquires the same rights, subject to the same 
defenses, that the assignor possessed. Id. However, it has long been 
established that contracts of a personal nature, which contemplate 
personal association and services, are an exception to this rule and are 
not assignable without consent. Northwestern Cooperage & Lumber 
Co. v. Byers, 133 Mich. 534, 538, 95 N.W. 529 (1903); see also Board 
of Trustees of Michigan State Univ. v. Research Corp., 898 F.Supp. 
519, 521-522 (W.D.Mich., 1995). “Personal contracts are those 
involving a personal trust in a party or the special skills and knowledge 
of a particular individual or group of individuals.” Board of Trustees, 
supra at 522.

Virchow Krause & Co. v. Schmidt, 266271, 2006 WL 1751835 (Mich. 
Ct. App. June 27, 2006).
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How Do You Get An Assumption?
• No necessary formal words

– “Any words indicating the transferee’s intent to undertake 
personal liability for the obligation will suffice.”  Carpenter 
v. United States, 69 Fed. Cl. 718, 725 (U.S. Claims 2006) 

– Restatement 3rd of Property, Mortgages, 5.1
• Seeking a modification can show assumption

– Chicago Assets Co. v. Watrous, 262 Ill.App. 254 (1st Dist. 
1931)

• Best if you can point to a specific communication saying “I 
hereby assume and promise to pay this debt.” 
– Brush v. Wells Fargo Bank, N.A., 911 F.Supp.2d 445, 459-

462 (S.D. Tex. 2013)  
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Assumptions Help Mortgagees
• Absent a release, the mortgagee can still sue 

the original mortgagor; assumption adds 
another party to go after on the debt

• Restatement 3rd of Property: Mortgages § 5.1

• Bay v. Williams, 1 N.E. 340 (Ill. 1884) (granting 
mortgagee right to sue to collect mortgage debt 
from grantor even though mortgagee was not a 
party to the assumption)
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Mortgagees Can Restrict Assumptions, 
IF The Restrictions Are In The Contract
• Olson v. Etheride, 686 N.E.2d 563 (Ill. 

1997)

• Restatement 2nd of Contracts § 323 
Comment a (“The assent of the obligor is 
not ordinarily necessary to make an 
assignment valid.”)
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Due-on-Sale Clauses

• Permit the mortgagee to cancel the mortgage 
contract if the property is transferred

• Don’t usually forbid assumptions, per se, but 
assumptions of residential mortgages seldom 
happen outside a transfer of ownership
– See Restatement 3rd of Property, §§ 5.1, 5.2

• No due-on-sale clause, no right to foreclose 
when property transferred
– Coffing v. Taylor, 16 Ill. 457 (1855)
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Example

“If all or any part of the Property or any 
interest in the Property is sold or 
transferred (or if Borrower is not a natural 
person and a beneficial interest in 
Borrower is sold or transferred) without 
Lender’s prior written consent, Lender may 
require immediate payment in full of all 
sums secured by the Security Instrument.” 
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Courts Strike Down Due-on-Sale 
Clauses

• In 1970s, homebuyers took over the seller’s 
existing mortgage rather than taking out a 
new mortgage at double-digit interest rates

• Banks tried to enforce “due-on-sale” clauses 
against these home buyers / loan assumers

• Courts across the country often held that 
due-on-sale clauses were unenforceable as a 
matter of state property law.
– E.g., Wellenkamp v. Bank of Am., 582 P.2d 970, 

976-77 (Cal. 1978).
– Key: unreasonable restraint upon alienation of 

property
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Garn-St Germain Depository 
Institutions Act

• Garn-St. Germain Depository Institutions Act at 12 
U.S.C. § 1701j-3 et seq (1982)

• Pre-empts state laws that formerly protected 
homeowners against bank’s oppressive use of due-on-
sale clauses:

“Notwithstanding any provision of the 
constitution or laws (including the judicial 
decisions) of any State to the contrary, a lender 
may … enter into or enforce a contract 
containing a due-on-sale clause with respect 
to a real property loan.”

30



Silver Lining: Exceptions to Garn

• A due-on-sale clause cannot be enforced 
when an interest in real property is 
transferred:
 Via devise, descent, or operation of law upon 

the death of a joint tenant or TBE
 To a spouse or child of the borrower
 To a spouse pursuant to a divorce decree or 

separation agreement
 And others.  See 12 USC § 1701j-3(d)
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What Garn Means
• You can’t use a due-on-sale clause to refuse to honor 

an assumption that is in one of the protected classes
• Fannie Mae Servicing Guide § 408 recognizes this 

legal reality, calling for “non-qualifying” assumptions 
for widows, heirs, divorcees

• See, e.g., Brush v. Wells Fargo Bank, N.A., 911 
F.Supp.2d 445, 459-462 (S.D. Tex. 2013) (citing 
legislative history showing that Congress carved out 
exceptions to due-on-sale clauses in Garn St. 
Germain because it believed “that it would be unfair 
and inappropriate for lenders to enforce due-on-sale 
clauses under certain circumstances – such as 
involuntary transfers resulting from the death of a 
borrower.”)
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But The Mortgage Has Been 
Accelerated!

• So???

• Loan mods are always offered to people after the 
mortgage has been accelerated

• Ask for basis of denial
– No law forbidding assumptions
– Never seen investor guidelines that forbid assumptions

• Remember—an assumption helps the ultimate owner 
of the loan by giving them more recourse in the event 
of non-payment
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Right to Assume

• Bottom line: right to assume after a Garn-
exempt transfer
– Even if the loan is in default
– Without credit screening

• Once you have assumed, right to apply for 
a loan modification under existing 
programs, same as any borrower.
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Assumption and Modification

• But, most people don’t want to assume 
unless they can get a modification

• Could end up on the hook (personally 
liable) for a debt you can’t afford

• Most investors have implemented RULES 
requiring servicer to evaluate first for loan 
modification, then approve simultaneous 
loan mod + assumption!

• Identify what rules apply (see slide # 10)
35



QUESTIONS? 
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HAMP Rules
• Non-borrowers who inherit or are awarded sole title 

following a death or divorce may apply for a HAMP mod; 
“servicers should collect an initial package from the non-
borrower who now owns the property” and evaluate it “as 
if he or she was the borrower.” (MHA Handbook, Ch II, 
Sec. 8.8)

• Surviving homeowner remains eligible for new TPP, even 
if gets booted out of existing TPP (8.9.2)

• Requires servicer to stay foreclosure for non-borrower 
while assumption process chugs forward (8.9.2)

• Simultaneous assumption and modification IF 
“applicable law” and “investor guidelines” permit 
assumption (8.8)
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Freddie Mac
• Provides for simultaneous modifications and 

assumptions, after borrower’s death, by someone, 
“like a surviving spouse,” with an ownership 
interest in the property
– B65.12, B65.28 in the Single Family Seller Servicer 

Guide
– Freddie Mac Bulletin 2013-3 (Feb. 15, 2013)

• Points of concern:
– What happens in divorce?
– Language not entirely clear that assumption can’t 

involve new credit screening
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Fannie Mae
• References “exempt” transactions—basically 

the Garn-St Germain exceptions
• Requires communication with new owners in 

exempt transactions
• Loan mod requests for new owners in exempt 

transactions have to be evaluated as if they 
came from borrowers

• See Fannie Mae Lender Letter LL-2013-04, 
and Fannie Mae Servicing Guide 
Announcement SVC-2013-17; Fannie Guide 
Sec. 408.02 (2014 Fannie Guide, D1-4.1-02)
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FHA rules

• HUD has a general policy of free 
assumability

• With a credit review
• Unless the new owner is via “devise or 

descent”
• HUD Handbook 4330.1 Rev-5 Chapter 6
• Not quite clear where that leaves 

divorcees
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Practice Tips: things you may hear 
from servicers

• The house is in an estate.  Properties in an estate 
cannot qualify for HAMP.

• The property is not owner-occupied.
• Ms. Smith is not the borrower.  Non-borrowers 

cannot be considered for HAMP.
• Ms. Smith does not qualify to assume the loan 

because the DTI is 50%.
• Ms. Smith can only assume the loan if it’s current.
• This investor does not allow for LAMP (our “loan 

assumption and modification program”).
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POLL

On what kinds of loans have you had trouble 
getting loan mods for successors? (check all 
that apply)
A. Fannie Mae owned
B. Freddie Mac owned
C. FHA insured 
D. HAMP participating servicer (non-GSE)
E. I don’t know who owned/insured the loan
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Practice Tips: divorce or 
family breakup

• Work with the family law attorneys
• Get disposition of debts in family law court:

– Who is responsible for mortgage?
– Order assigning rights and responsibilities/ acknowledging 

assumption of mortgage by remaining spouse?
• Get disposition of title in family law court

– Divorce decree should clearly award the property
– And/or quit claim deed to remaining spouse

• Consider consolidating the foreclosure into the divorce 
proceeding
– In Re the Marriage of Schweihs, 584 NE2d 472 (Ill. App. 

1991)
– In Re Marriage of Elliott, 638 NE2d 1172 (Ill. App. 1994)
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Practice Tips: after a death

• Property passes automatically upon death 
to heirs
– True whether intestate succession or via a will

• Trick is getting the servicer to recognize
– Right of survivorship deed + death certificate
– Open an estate?
– Title company opinion?
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Do you need to open an estate?
• How was the property held?

– Property held in joint tenancy, tenancy by the 
entireties, land trust, passes outside of probate: 
there is nothing to probate!

– Affidavit of joint tenancy and copy of death 
certificate

• Was there a will?  
• Did the borrower die intestate? 
• Is there a faster/easier way:

– Fast-track probate for smaller estates?
– Affidavit of descent or affidavit of heirship,coupled

with quit claim deeds from other heirs?
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Documents to have ready

• Death certificate (unaltered – some clients 
black out SS# of the deceased)

• Proof your client owns the home
• Proof your client is the representative of 

the estate (if you open an estate)
• Proof of the homeowner’s insurance in 

your client’s name (start this early – it can 
slow you down)
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Inform the servicer in writing of 
client’s ownership interest

• Tell the servicer in writing that your client is 
a the successor owner of the home

• Request information about the loan and 
available loss mitigation options

• Cite 12 CFR § 1024.38(b)(1)(vi)
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Servicer Noncompliance

• Send a Notice of Error under RESPA, 12 CFR 
§ 1024.35.  
– Set up a private right of action for servicer’s failure 

to correct the error
– Actual damages, costs, attorney’s fees
– Statutory damages if pattern and practice

• Tell the CFPB!
– Send an email to: CFPB_servicingrules@cfpb.gov.
– File a complaint: www.consumerfinance.gov 
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Servicer Noncompliance
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Special issues: reverse mortgages

• Mortgage for seniors; interest accrues, no 
payment due until a triggering event 
(borrower dies, sells, or permanently 
moves out of the house)

• Heirs can redeem the property for 95% of 
the appraised value

• Mortgagee Letter 2014-07 (April 25, 2014)
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Reverse mortgages
• Surviving non-borrower spouses should be protected 

from displacement, but HUD issued regulations that 
violate the statute

• Bennett v. Donovan, 703 F.3d 582 (D.C. Cir. 2013) 
(surviving spouses had standing to sue HUD)

• Bennett v. Donovan, 2013 WL 54424708 (D.D.C. Sept. 
30, 2013) (HUD’s regulation allowing for foreclosure 
while surviving spouse still lived in the home was 
invalid)

• Plunkett v. Donovan, ___ (D.D.C. Aug. 28, 2014) 
(remanding to HUD to consider whether foreclosure 
timelines are now invalid as to all surviving spouses)
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Litigation Issues
– Breach of contract
– Breach of duty of good faith and fair dealing
– Promissory estoppel
– Negligence
– UDAP (but exception for regulated areas?)
– FDCPA
– RESPA – failure to respond to NOE
– Court’s equitable powers
– Lack of good faith in settlement 

conferences/mediation program
– State-specific laws
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Discrimination claims

• FHA and ECOA
• Protected class:

– Women?
– Elderly?

• Disparate impact vs. disparate treatment
• Getting data
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Helpful Language in the Note 
and/or Mortgage

• “Any person who takes over these 
obligations. . . is also obligated to keep all of 
the promises made under the Note.” 

• “The covenants and agreements of this 
Security Instrument shall bind and benefit the 
successors and assigns of Lender and 
Borrower, subject to the provisions of 
paragraph 17.” 

• Read the note and security deed with a 
highlighter!
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Good case law
• Brush v. Wells Fargo Bank, N.A., 911 F.Supp.2d 

445, 459-462 (S.D. Tex. 2013) (successor had 
the right to assume the mortgage, and had in 
fact assumed by signing loan mod agreement) 

• McGarvey v. JPMorgan Chase Bank, N.A., 2013 
WL 5597148 (E.D. Cal. Oct. 11, 2013) (allowing 
claims for negligence and unfair and deceptive 
practices to proceed where mortgage servicer 
led successor to believe she would be approved 
for a loan modification)

• Wilson v. BOA, 2014 WL 4744555 (E.D. Pa. 
2014) (RESPA, UDAP, breach of contract TPP)
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The Bankruptcy Option

• Basic principle in bankruptcy that a “claim” includes a 
debt secured by the debtor’s home, even if debtor has 
no personal liability on the note.

• Non-borrowers that are protected under GSG must be 
allowed to de-accelerate the note and cure arrearage in 
a chaper 13 plan.  
– See In Re Jordan, 199 B.R. 68 (Bankr. S.D. Fla. 1996); In Re 

Curinton, 300 B.R. 78 (M.D. Fla 2003); Citicorp Mortg. v. Lumpkin, 
144 B.R. 240 (Bankr. D. Conn. 1992); In Re Alexander, 20 Fla. L. 
Weekly Fed. B 463 (Bankr. N.D. Fla. 2007); see also Johnson v. 
Home State Bank, 501 U.S. 78 (1991).

• Servicer required by bankruptcy court to engage with GSG-
protected debtor in bankruptcy loss mitigation procedures, even 
though bankruptcy debtor was not on the note and mortgage.  In 
Re Smith, 469 B.R. 198 (Bankr. S.D. N.Y. 2012).
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Questions?
Examples to share?

Sarah B. Mancini
Of Counsel, National Consumer Law Center

smancini@nclc.org
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Next Series of Webinars

- Keep your eye out for next webinar 
on January 14, 2015 which will focus 
on challenges in elder abuse cases

- Email us your ideas for speakers 
and topics to trainings@nclc.org




