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Presenter – John Van Alst

• Joined NCLC in 2006 as a Staff Attorney at the 
Center’s Washington, DC Office.

• At NCLC John specializes in issues related to car 
sales and finance.

• Prior to joining NCLC John work for seven years 

as an Attorney with Legal Aid of North Carolina.

• While at Legal Aid he focused primarily on 

consumer issues. He was also the Chair of the 
North Carolina Consumer Law Task Force.



Presenter - Stuart Rossman

• Stuart Rossman is an NCLC staff attorney 
directing the Center’s litigation efforts. 

• He is an experienced trial attorney who, after 13 
years of private practice, served as chief of the 
Trial Division and chief of the Business and Labor 
Protection Bureau at the Massachusetts Attorney 
General’s Office. 

• He also founded and chaired the Attorney 
General’s Abandoned Housing Task Force, a 
project created to assist municipalities and 
community groups in seeking solutions to 
abandoned properties.



Presenter - Christopher Kukla

• Senior Counsel for Government Affairs at the 
Center for Responsible Lending in Durham, North 
Carolina. 

• Chris has been with CRL since 2002, and is 
primarily responsible for representing CRL in the 

North Carolina General Assembly. 

• Chris also works with lawmakers and advocates 

in other states on consumer lending legislation. 



Agenda: Dealer Markups

• Stuart Rossman- how dealer markups work and 
litigation efforts to combat the practice 

• Questions

• Chris Kukla- More current data and efforts to improve 
state policy in North Carolina 

• Questions

• John Van Alst- Regulation in other states, expiration 
of settlements, and potential for federal regulation

• Questions
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Dealer Markups

Mark A. Cohen, “Imperfect Competition in Auto Lending: Subjective Markups, 
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Dealer Kickbacks in US and NC 

Table 1: 2007 Dealer Reserve Kickback Volume in the U.S and North Carolina 

 

 
New 

Vehicles Used Vehicles All Vehicles 

US Dealer-Financed Sales 11,450,000  20,814,714  32,264,714  

US Kickback Volume ($ mm) $8,739 $12,125 $20,864 

    

NC Share of National Dealer-
Financed Sales 2.97% 3.34% 3.21% 

NC Dealer-Financed Sales 340,065  695,211  1,035,276  

NC Kickback Volume ($ mm) $260  $405  $665  

Average NC Kickback per 
Sale $764  $583  $642  

 Sources: 

Consumer Bankers Assoc, 2008 Automotive Finance Study (dealer reserve data);

and CNW Market Research (new & used car sales by state)
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Share of Dealership Profits

Service Contract 
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The “Trust Tax”
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Disclosures Don’t Work

� Poll asked whether respondents were aware of the 
ability of dealers to increase interest rates.

� 79% were unaware, despite disclosure on NC 
RISCs

� Cut evenly across age, race or gender.

Source: Public Policy Polling (CRL commissioned 
poll), January 2010
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Prevalence of Yo-Yo Scams
(on average rates 5 percentage points higher)
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Prior Research Shows Race 
Influences Dealer Kickbacks

 

Primus 

American 
Honda 

Finance 
Corporation 

Ford 
Motor 
Credit 

Nissan 
Motor 

Acceptance 
Corp 

General 
Motors 

Acceptance 
Corp 

Time Period Jan 2001 - 
Feb 2004 

Jun 1999 - 
Mar 2003 

Jan 1994 - 
Apr 2003 

Mar 1993 - 
Sep 2000 

Jan 1999 - 
Apr 2003 

 Total Sample Size 219,278  383,652 855,989 310,718 1,511,913 

% African American 
in Sample 16.3% 11.6% 11.6% 19.0% 8.5% 

Average Amount 
Financed 

(African-Americans) $17,655 $19,333 $19,383 $16,749 $20,443 

Average Amount 
Financed (Whites) $18,408 $17,656 $20,563 $15,922 $21,530 

% With Markup 
(African-Americans) 61.8% 43.3% 48.5% 71.8% 53.4% 

% With Markup 
(Whites) 41.1% 22.2% 30.9% 46.7% 28.2% 

Relative Odds Ratio 
% (African-
Americans) 232% 268% 210% 289% 292% 

Relative Odds Ratio 
% (Whites) 43% 37% 48% 34% 34% 

Average Markup 
(African-Americans) $862 $557 $684 $970 $656 

Average Markup 
(Whites) $475 $227 $337 $462 $244 

 Source: Dr. Mark A. Cohen, Imperfect Competition in Auto Lending (Dec 2006)
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Industry Data on Add-on 
Penetration

 NEW VEHICLES 

F&I Add-On 
Product 

Market 
Penetration 

Cost Per 
Vehicle Per 

Month 

Average 
Loan Term  
(months) 

Cost Per 
Vehicle 

GAP Protection 16% $5 62.0 $315 

Vehicle Service 
Contracts 26% $13 62.0 $795 

Theft 
Deterrent/Window 

Etching 15% $4 62.0 $225 

Credit Life and 
Disability 
Insurance 3% $8 62.0 $496 

 

 USED VEHICLES 

F&I Add-On 
Product 

Market 
Penetration  

Cost Per 
Vehicle Per 

Month 

Average 
Loan Term 
(months) 

Cost Per 
Vehicle 

GAP Protection 23% $7 60.7 $438 

Vehicle Service 
Contracts 30% $13 60.7 $795 

Theft 
Deterrent/Window 

Etching 18% $4 60.7 $269 

Credit Life and 
Disability 
Insurance 5% $8 60.7 $486 

 
Source: F&I Magazine (www.fi-magazine.com/Statistics)
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Who Gets Add-ons
(sometimes sold as mandatory or without customer knowledge)

Source: CRL-sponsored CARAVAN phone survey
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Most Consumers Unaware of 
Mandatory Arbitration

Yes, 10.6%

No-shopped or 
negotiated to 

eliminate, 4.9%

Don't Know, 
67.8%

No-never in 
agreement,

16.7%

Source: CRL-sponsored CARAVAN phone survey
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North Carolina Legislative Efforts

� 2005

� Two attempts to change RISA

– “Loan commitment fee” carve-out

– Prepayment penalties on car loans

� Attempt to change other car laws

– Would have allowed dealers to sell cars with 1000 miles or less 

as new, even if car sold to someone else!

� All three initiatives did not pass legislature
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North Carolina Legislative Efforts

� 2009

� Legislation introduced that would:

– Ban dealer interest rate markups (dealer reserve)

– Eliminate yo-yo sales

– Require the dealer to return trade-in and down payment

– Allow the buyer to cancel the deal at any time before the 

financing is signed

– Require more transparency for add-on F&I products

– Require dealer to show individual price for all add-ons expressed 

as total cost, not impact on monthly payment

– Require dealer to show buyer the total cost of the car with add-

ons and without.
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North Carolina Legislative Efforts

� Bill met with stiff resistance from dealers’ lobby 

along with legislators’ pause.

� But, the issue got traction

� Effort still ongoing – sponsor committed to 

continue fight next year.

� Next steps:

� Media 

� Community outreach

� Continued education for lawmakers and regulators
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Contact Information

Chris Kukla

chris.kukla@responsiblelending.org

919-313-8520
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Dealer Markups 

� Regulation in California and Louisiana

� Expiration of settlements agreements in the 

disparate impact cases

� Potential for federal regulation of dealer 
markups

� Questions and Discussion
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Dealer Markups State Regulation

� Louisiana (2004)

� Limits markups to 3%

� Requires disclosure that the dealer may be 
participating in finance charges associated with 
the sale.

� La. Rev. Stat. Ann. §32:1261(2)(k)
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Dealer Markups State Regulation

� California “Car Buyer’s Bill of Rights” 2006

� Limits markups to 2.5% for loans 60 months or less 
and 2% for longer loans

� Originally capped dealer markups at $150.

� Cal. Civ Code § 2982.10
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Dealer Markups ECOA Settlements

� Class actions against the largest lenders were 
settled.

� In addition to other types of relief, the settlements 
capped markups between 1.75% and 3%.

� Most of the settlements were reached between 2003 
and 2006.

� Terms of the settlements were between 3 and 5 
years.

� Most of the settlements have now expired.
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Dealer markups- FRB and TILA

� “Charges absorbed by the creditor as a cost 
of doing business are not finance charges, 
even though the creditor may take such 
charges into consideration in determining the 
interest rate to be charged or the cash price 
of the property or services sold.” Official Staff 

Commentary to 12 C.F.R. § 226.4(a) (2)
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Dealer Markups- Federal Enforcement 

ECOA

� FTC and DOJ have enforcement authority

� Essentially unused until…

� NARA Bank 

� Fed examination at NARA- referred to Attorney 
General

� NARA settled 

� Action against dealers dismissed
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Dealer Markups

FRB- Reg B

� Regulation B implements ECOA

� Prohibits non-mortgage lenders from 
asking about or documenting borrower’s 
race

� Makes finding and substantiating disparate 
impact very difficult 
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Dealer markups under the new Consumer 

Financial Protection Bureau

� Dealers who are primarily engaged in car 
sales and servicing and “routinely assign”
loans to unaffiliated third parties are excluded 
from CFPB rule-making, supervision and 
enforcement.

� Lenders, both direct lenders and assignees 
are subject to CFPB rule making and 
enforcement.  Supervision depends upon 
size of entity.
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Dealer markups New Rulemaking 

procedures at FTC

� Prior to Dodd-Frank, FTC must use 
cumbersome Mag-Moss rulemaking 
procedure

� Upon designated transfer date FTC will use 
Administrative Procedure Act rulemaking 
procedure.
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Dealer Markups

�Questions
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